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PRACTICAL TREATISE 

ON THE 

£atD of Ctt|ie0. 



PART THE FIRST. 

CHAR I. 

a^nition of Tithes. — Of the Classes into which 
they h(we been divided. 

T^ITHES are the tenth part of the produce Definition of 

arising from land, from the stock upon land, ^' ^' 
^nd from the personal industry of the inhabit- 
ants. 

They have hence been divided into three 
classes — predial, mixed, and personal 

Predial tithes, so called from prcedivm^ a farm, Predial 
are those which arise immediately from the soil, ^*^**^- 
either with or without the intervention of human 
industry ; as, of com, hay, hemp, flax, grass, 
fruit, herbs, and wood.(') 



n 2 Inst. 649. Norton v. 
ClaAe, Gwm. 428. Scarr. v. 
TrinColLSAnstr. 760. Gibs. 



Cod. 663. Bally v. Welk, 3 
Wils.R.30. Degge,c.l.215. 
Ayl. Par. Jur. Can. Ang. 506. 



B 






2 



Dilution of Tithes. 



[Ch. I. 



Mixed 
hes 



Mixed tithes ape those which are produced 
mediately through the increase or other produce 

m 

of such animals as receive theit nutrinient from 
the earth and its fruits ; as of cattle, sheep, pigs, 
wool, milk, and eggs.(') 



Personal 
tithes. 



Personal tithes are those which arise entirely 
from the labour of man, being the tenth of the 
clear gain of his industry, his charges and ex- 
penses, according to his estate or degree, being 
deducted; as of mills and fish.(*) 



Great and In addition to this triple distinction, all tithes 

small uthes. j^^^^ been otherwise divided into two classes, 

great or small : the former, in general, compre- 
hending the tithes of corri, peas, and beans ('), 
(which were anciently garbed or bound in 
sheaves,) hay, and wood; the latter, all other 
predial, together with all personal and mixed 
tithes. (*) 



Great or 
small, ac- 
cording to 
their nature. 



Tithes are great or small, according to the 
nature of the things which yield the tithe, without 



{') 3. Salk. 347. 1 Roll. 
Abr. 635. 2 Inst. 649 
Per Macdonald C. B., in 
Scarr. v. Trin. Coll. Gwm. 
1445. 

(*) 2 Inst. 621. Carleton 
V. Brightwell, 2 P.Wms. 462. 
Dandridge v. Johnson, Cro. 



Jac. 523. 1 RolL Abr. 656. 
lind. de Dec. 188. 

(') Sims V. Bennett, GwiB. , 
874. 

{*) Gibs. Cod.663. 2 Wood's 
Inst. L. £. 162. 2 Wood. 
Vin. Lect. 22. 90. 



Ch. I.] Classes into which divided. 

reference to the quajptity. Q) Thus cloverrgrass 
made iiito hay is of the nature of all other grass 
made into hay, and consequently is a great tithe ; 
but, if left for seed, its nature becomes altered, 
and, like other seed, it becomes a small tithe. (^) 
Neither the manner or place of cultivation, nor 
the time of gathering, as has been formerly sup- 
posed, makes any alteration in its denomination. 
The inquiry is to be confined to the question, 
whether the nature remains the same; for on that 
alone the rule depends. (^) Discussions have 
arisen on these points ; it has been argued 
that all garden-tithes are of a distinct and differ- 
ent description ; that every renewal within the 
Ismail compass of a garden, even wheal itself, 
when sown ther^ should yield a small tithe. Ifi 
however, a root were to be called a small tithe 
when planted iti a garden, and a great tithe whett 
planted in a field, there would be great confusion 
and viariation in the tithes of every parish every 
year. The nature of crops admits of a definite 
description : their quantity is always liable to 
dispute; therefore the law, which aims at cer- 
tainty, adopts the above-mentioned rule ; and, in 



(•) Sims V. Bennet, 7 Bro. 
P. G. 29. 2d edit, by Tom- 
lins, and 1 Ed. R. 382. 
Wharton v. Leslie, 3 Salk. 
349. Mosely, 909. 

(*) Wallis V. Pain, 2 Com. 



R. 634. Bunb. 344. Pom- 
fret V. Lander, Gwm. 530. 
(3) Smith V. Wyatt, 2 Atk. 
R. 364. Gumley v. Birt, 
Bunb. 169. Steers v. Bras- 
sier, Gwm. 742. Hodgshon 
V. Smith, Bunb. 279. 
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Classes into which divided* 



[Ch. L 



direct subservience to it, it seems now settled, 
although in contradiction to some respectable 
authorities (*), that all personal and mixed tithes, 
as well as hops (^), flax ('), potatoes (*), turnips 
Q)y herbs, apples, and fruit (^), cole-seed (J) 
clover-seed (^), rape-seed (^), saffron (*®), teazels 
('*), thyme, and tobacco (*^), aire small tithes, 
however large the quantity in which they may be 
cultivated. 



0) Udall V. Tindall, Cro. 
Car. 28. Hut. R. 77. Whar- 
ton V. Lisle, 3 Lev. 365. 
Skin. 34;L & 356. 

(*) Crouch V. Risden, 1 
Vent. 61. 1 Sid. 443. 2 Keb. 
612. Franklyn v.Master and 
Brethren of St. Cross, Bunb. 
'78. 

• (3)Whartony.Lisle,4Mod. 
184. 12 Mod. 41. Skin. 341. 

(♦) Smith V. Wyatt, 2 Atk. 

364. 

(') Beaumont v. Shilcot, 
Gwm. 944. 

(<5) Lister v.Foy,Gwm. 579. 



C) Fish V. Wimberley, 
Gwm. 533. 

(8) WaUis V. Pain, 2 Com. 
Rep. 634. 

(9) Robinson v. Brooke, 
Gwm* 471. 

(»*') Bedingfield v. Feake, 
Cro. Eliz. 467. Moore, 909. 
1 Roll. Abr. 643. Dean and 
Chapter of Norwich, Ow. 74. 
Gouldsb. R. 149. 

(") Hunt V. Codrington, 
1 Wood's Dec. 391. 

(") Knight V. Halsey, 
Gwm. 1557. 
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CHAR II. 

Of the original Payment of Tithes — To "whom 
they are due^ as between Rector^ Vicar j and 
(krate.^Of Portions of Tithes.— Of Glebe 
Lands. — Qf Tithes in Extra-parochial Places, 

SECTION I. 

Of the original Payment qf Tithes. — To whom they are due, 
as between Rector, Vicar, and Curate. 

ON the first introduction of tithes, as there ^ ^® , 
were no parishes, there was no parish priest ment and 
who could claim them : the parochia was the J?^^^^^" 
diocese or episcopal district in which the bishop 
and his clergy lived; and the tithes and obla- 
tions of religious persons, being esteemed holy, 
and pertaining only to God and the church, were 
brought to the cathedral, the place of riesidence 
both of the bishop and his clergy. (*) 

All the tithes that were received throughout The quadrj- 
the bishoprick went into a common treasury : gionof tithe*' 
one part was apportioned for the maintenance of 
the ministry, out of which ^very minister had his 



(') Bishop of Winchester's 
Case, 2 Rep.446. Gibs.Cod. 
662. Seld. c. 9. § 3. Benton 
* Trot, Moore, 530. Kennett 



on Imp. 1. 2. Ayl. Par. Jur. 
Can. Ang. 167. Doct. and 
Stud. 337. 18 ed. Slade y. 
Drake, Hob. R. 296. 
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Original PaymetU of Tithes. [Ch.H. 

salary ; another For the relief of the poor, sick, 
and strangers ; a third for the reparation of 
churches ; and a fourth for the bishop himself.(') 
The bishop, who mad^ this quadripartite division*, 
claimed all the tithes throughout his diocese; 
but finding it difScult to collect them, in conse- 
quence o£ the inconvenience to persons who lived 
at a great distance from the choir, he began to 
send out missionaries into the towns and villages 
within his diocese to preach, and to receive the 
dues belonging to the see. These were for the 
po^t part itinerant pre9.cher$i, who returned to 
their episcopal abo(le» ai^d rendered an account 
both of their labours and profits : others, more 
zealous, by degrees built chapels arid churche?, 
which were consecrated by the bishop ; who, at his 
discretion, defined the boundaries within which 
they might receive their tenths, and exercise their 
spiritual vocations. (^) As devotion increased, 
kings built places of worship in the vicinity of 



(») Seld. c.e. §3. Ayl. 
Par.Jur.Can.Ang.394!. Hist, 
of Craven by Whitaker, 5. 
Bede, Eccl. Hist. G. Ang. 
358. Wlieloc. Can. iElfrici, 
132.24. Mirr. c.1.14. Steel 
V. Houghton, 1 Hen. BI.R. 



51. 63. Colt ^^^L Glover y. 
Bishop of Coventry^ Hob. R. 
148. 

(') Kennett.on Imp. 3. 
3peln[i. Conqil. Brit^ 53. Bed. 
Hist-Eccl. 1. 4*. c. 27* 



* This quadripartite division is said to have been prescribed 
by Simplicius Bishop of Rome, a,nno 472. It was expressly 

confilrmed in the Counpil of l^^tes, anno 658.; and Aventinus 

•»  

represents it as the comipon practice of the Western Church. 
Kennetf. 



Sect I.] Of Appropriations. 7 

thdrpalac^ for themselves and their courts} and 
laymen, and lords of manors having large posses- 
ma&j began to erect churches on their estates / 

&r their families and tenantry Q)^ having the 
right of patronage given to them by way of com- 
p^sation or encouragement for their endow- 
ments. (*) TTie minister, however, still resided, 
zsA officiated only by the bishop's delegation : as 
the tenant was admitted to the possession of the 
land under an oath of fidelity to the lord, so the 
priest was admitted under an obligation of obe- 
dience to the bishop ; as the former paid a rent 
ibr his occupation, so the latter rendered a part 
of the profits of the place where he exercised his 
sacred functions to his bishop, as a remuneration 
fiff the secure enjoyment of the remainder. (•) 

But notwithstanding every church, with the Origin of ap- 
profits arising therefirom, was thus subject to the P"^®?'**^®*^* 
Asposition of the bishop as the only immediate 
superior, lay patrons were soon taught to think 
it highly laudable to surrender up the tithes of - 
their possessions to some neighbouring religious 
house, and suffer them to be appropriated thereto. 
The patron on these occasions was in the practice 
of delivering at the altar the key of the church. 



08. Inst. 90S. Seld.c.9. 
U 1 Inst. 17. 6. 

OHist. of Par. of Whal. 
ley by;Whittaker, 38. Hist. 
tf Craven by Whit. 5. 1 



Inst. 120. a. Arthington v. 
Bishop of Chester, 1 H.Bl. 
R. 423. 

(3) Kennett*s Imp. 9. Seld. 
c. 6. $ 3. 
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a horn^ a knife, or candlestick, as a public token 
of his surrender, • returning thence well satisfied 
with the assent and benediction of the holy per- 
son presiding over the monastery. (') The in- 
cumbent served the church, and received the 
tithes and profits accruing to it, for the use only 
of the monastery (^) ; which was in the nature of 
a mother-church t(V the surrounding country, and 
generally presented one of its own body to per- 
Why 8o form the functions of religion. The tithes and 
^ ' churches, thus appropriated to reUgious houses, 

were caUed appropriations, either fi*om the words 
generaOy made use of, appropriamus^ comoUdar 
fnus, et unimuSt or because the bishop as ordinary, 
or the pope as supreme ordinary, gave a license 
to the prior or canons of the monastery to hold 
them in proprios tistes. (^) 

Effect of qjf. By these appropriations, the tithes and all en- 
propriations. j^^^^^ ^f the church, as weU as thechurch it- 

sel^ in point of interest or estate, passed from 
the patron. (*) None but spiritual bodies having 
" succession were capable of receiving an appropri- 
ation, as the effect of it in its original ikistitution 
was to make some person perpetual incumbent^ 
and hence appropriations wei^ made only to ab- 

(') Kennett on Imp. 30. 1 (^) Seld. c. 6. § S. Grendon 
Id. de Dec. c. 11. § 1. 341. v. Bish. of Lincoln, Plowd. R. 



Seld 

(>) Seld de Dec. c. 6. § 3 
96. j^yl. Par. Jur. Can. Ang. 
1 3. Arthington v. Bishop of 
Chester, 2 H. Bl. 423. 
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496. Ayl. Par. Jur. Can. Ang. 
87. 
(0 Seld. c. 6. § 3. 94. 
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i)ots, priors, and other ecclesiastical corporations, 
sole or aggregate, who could administer the sa- 
craments, and perform divine service. Q) 

As ecclesiastical benefices in the possession of Impropri- 
spiiitual persons are called appropriations; so, *^^^ 
ivhen in the hands of laymen, they are properly 
denominated impropriations, though these terms 
are now often confounded and used promiscuous- 
ly: of the former, there are at present in England 
above one thousand ; of the latter, about three 
thousand eight hundred and forty-five Q). 

Those divisions now called parishes (from the Orimn of 
word PreostscyrCf which signifies the precinct of 
which the priest had the care or the priestshire) 
were thus established, di^ring in size accordingto 
the difference in quantity of the several circuits, 
demesnes, or territories, possessed by the foun- 
ders, (•) The profits of churches became gradu- 
ally limited to their incumbents; parishes were 
confined and fixed to the present limits ; and 
tithes as gradually were considered to be due, of 
common right, to the parson or rector of the pa- 
rish wherein they arise. (*) 



(') Wright V. Gerrard, Hob. 
fi* S07. Grendon v« Bishop 
of Lincoln, Plowd. R. 496^ 
7> 8- Colt. ▼• Bishop of Co- 
ventry, Hob. R. 140. Sir 
H. Spelm. on Tithes, c 29. 
SdldeDec. ell. §1. 

(*) Wolwyn V. Awberry, 2 



Mod. 254. Ayl. Par. Can. 

Ang. 254. Wats. C L. 191 

— 197. Grendon's Case, 

Plowd. 499. Fanshaw v. Ro^ 

theram, 1 Eden. Ch.R. 281. 

' (2) Seld. de Dec. c. 9. § 4. 

(*) Fox V. Rutty, Bunb- 

,87. 
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Of Parishes^ Parsonsj and Vicars. [Ch. II. 

A parson, so called from the church being re- 
presented by him, is the rector or governor there- 
of, in whose person her rights are sued for and 
defended (^), and to whom the soil and freehold 
of the church and church-yard belongs. (^) 

A vicar (jqui vicem alterites gerit) was a name 
not known until the reign of king Henry the 
Third, before which the rector provided a curate, 
and maintained him by an arbitrary stipend (•). 
But in that reign the avarice of the monks and 
rectors had proceeded to such lengths, that the 
legislature found it necessary to interfere ; and it 
was enaqted (*), that curates, who, from being 
vice-agentQ, were then called vicars, should have 
i^ome determinate support assigned to them, at 
the discretion of the ordinary*, for the pepetual 
maintenance of the cure, and should be cano- 
nically instituted and inducted^ (*) 

(*) 1 Inst. 300 a. Fleta, ( ter, 1 H. Bl. R. 423. Ward 



lib.9. C.18. 
{*) Frances v. Ley, Cro. 

Jac. 367. 

(3) Haveden. de VitA W. 
Conq. Seld. c. 12. § 1. Ayl. 
Par. Jur. Can. Ang. 510. 
Arthington v. Bishop of Cfaes- 



V. Britton, Cro. Jac. 518. 

(♦) 15 Ric. 2. c. 6. 4 Hen. 4. 
c. 12. Britton v. Wade, Cro. 
Jac. 515. 

(0 Seld. c. 12. s. 1. Ayl. 
Par. Jur. Can. Ang, 513. 



^ The ordinary is that person who acts in his own right, 
and not by deputation, having an original jurisdiction over 
ecclesiatical matters. The term was taken from the canonists, 
and chiefly in former times applied to a bishop ; but in some 
late statutes, chancellors, commissaries, and archdeaconis are 
styled ordinaries."*— 1 Inst, 96. ft. 1 Inst. 844. a. 



Spct I. J Of EndowmeiUs of Vicarages. \ 1 

Jpsides this provision for the vicarage, by way Modes by 
of ch^ge issuing out of a religious house, there ^^^ * 
yere two other modes by which it might be en- mieht be 
dowed : first, with lands, by way of agreement ; ^^ ^^ . 
secondly, with a parcel of the parsonage, gene- 
rally the small, and sometimes particular parts 
of the great tithes. (') 

The vicarage being thus derived out of the par- Vicarage de- 
sonage, no tithes can, de jure^ belong to the "redout of 
vicar, except that portion whiqh is decribed in age. 
his endowment, or what his predecessors have 
iimnemorially enjoyed. 

The rector is primd facie entitled to all the Rectorprima 
tithes of the parish, small as Jwell as great ; and to^^ji^^e 
the vicar, in order to take any part of them fron^ ^>^«« ; 
him, must either produce an endowment, or give 
such evidence of usage as presupposes an endow- 
ment (^), since courts will not presume any thing 
ex parte the vicar against the rector. Q) When unless the 
the vicar produces an endowment, the situation di^^aTeii- 
of the parties is reversed; he is then qtuUenus dowmenu 
rector (**), ihe primd facie title is in favour of the 
vicar ; an^ if the rector claipiis any of the articles 



(*j Travis v. Oxton, Gwm. 

109a 

OBenoulds v. Green, 2 
BuUt.27. Chapman V. Smith, 
2Ve2.511. Gwm. 847. 

(^) Grene v. Austen, Yelv. 



86. Carte v. Ball, 3 Atk. R. 
497. 

(*) Per Richards, C. B., in 
Scott V. Lawson, 7 Pr. R. 
272. 
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Endowment not aiways conclusive. [Ch. 11. 



comprehended within the terms of it, the onus 
probandi is thrown upon him. In such case it 
is incumbent on the rector to give such clear and 
cogent evidence of an usage in the parish in his 
favour, with respect to the articles he insists upon, 
as shall narrow the terms of the endowment, and 
induce a presumption that the parties interested 
had come to some new agreement, or that some 
different arrangement had been made with re- 
spect to the distribution of the tithes, between 
the date of the endowment and the statutes of 
Queen Elizabeth, commonly called the disabling 
statutes, by which such agreements were pro- 
hibited. (•") 



Endowment 
not always 
conclusive. 



An endowment, therefore, is not always con- 
clusive evidence of the vicar's right against the 
parson, but may be extended, narrowed, or varied 
by subsequent usage j and if such usage occur, 
the effect of it, where it is sufficient to outweigh 
the endowment, is properly triable at law. Q) 



Endowments Possession is a species of evidence to prove an 
blirfiS^" endowment, where an express endowment cannot 

be produced, or to furnish ground for presuming 
an augmentation where there is no express en- 



(*) Awdry v. Smallcombe, 
Gwm. 1527. The Attorney 
General v. Cholmley, 2 Ed. 
R. 317. 

(*) Carr. v. Heaton, Gwm. I 



1258. 7 Bro. P. C. 100. 2d 
edit, by Tom]ins. 4 Wood's 
Dec. 268. Manby v. Curtis, 
2 Pr. R. 284. 



Sect 1.1 Haw estoMsIied. 1^ 

dowment (') ; which may be also presumed from 
the long and continued possession of first-fruits 
aod tenths (^) ; and where there has been no en- 
joyment conformably to the terms of the endow- 
ment, usage may be r^^sorted to, to show that 
a money payment has existed in lieu of what the 
endowment mentions. (*) 

Thus, where a bill was brought for tith^-hay 
by an impropriator, who derived his title under a 
grant from James the First, expressly mentioning 
the tithes of hay, though there was no evidence 
that tithe-hay had ever been paid either to the 
impropriator or the vicar j yet the vicar, having 
received customary payments from parishioners 
who had nothing but meadow-ground, and con- 
sequently could pay only for the tithe of hay, and 
no tithe-hay having been paid to the impropriator 
for one hundred and twenty years, this immemo- 
rial payment to the vicar was considered as a 
sufficient evidence of the vicar's right to the tithe 
of hay. (0 

On the other hand, if an endowment of a vicar- Where a 
age is produced, under which a vicar has been subsequent 

* enaowment 

accustomed time out of mind to take parti- may be pre- 
sumed from 
usage. 



C) Oglander v. Ld. Pom- 
fret, Gwm. 1244. 

n Crimes v. Smith, 12 
I^ep. 4«. Fox V. Bardwell, 
Gwm.716. Williams V.Price, 
IBanieirsRep. 15. 



(5) Hunston v. Cocket, 
Cro. Jac. 252. Crimes v. 
Smith, 12 Rep. 4. 

(^) Stone V. Hideout, Bunb. 
262. Gwm. 675. 



i4 Hcyo) established. \C\u II. 

cular tithes and profits, it' \;idll be no ground for 
withholding such tithes from him, as they are not 
expressed in the endowment, as, from a long pos^- 
session, it may be presumed that the vicarage has at 
some time or other been augmented therewith. ( ' ) 

Thus, where there has been a general per- 
ception of small tithes by a vicar, and of some 
articles unknown in this country at the time of 
the endowment, this usage is sufficient to autho- 
rize the presumption of a subsequent endowment 
of all small tithes, which carries with it articles of 
modem introduction. (^) So where the exact 
meaning of a word found in an endowment cannot 
nowbedefined withanycertainty,recourse must be 
had to the safest criterion, which is usage, in each 
particular instance. Hence the word aUeragitm 
is explicable by the usage shown to have been 
established under it (*) On the same principle, 
a vicar proving perception of small tithes, where 
the impropriator has never received other tithes 
than those of com and grain, is entitled to de^ 
mand tithe of agistment, turnips, and potatoes ; 
although such tithes have never before been 
received by his predecessors, and although 

(') Twiss V. Brazen Nose j others, 4 Pr. R. 156. Frank- 
College, Blunt, and others, lyn and others v. the Master 



Hard. Rep. 328. Renoulds 
V. Green, 2 Bulstr. R. 27. 

(») Williams v. Price, 1 Da- 
niell's Rep. 13. Cimcliffe v. 
Taylor, 2 Price, 329. 

(5) Williams v. Price and 



and Brethren of St. Cross, 
Gwm. 629. Reynolds v. 
Green, 2 Bulstr. 27. Gwm. 
1573. Scott V. Lawson, 7 
Pr. R. 267. 






Sect I.] Him established. 15 

the documentary evidence in support of his 
daim refers to small tithes, and not all small 

tithes. (') 

Proof, indeed, of perception of tithes during Effect of per- 
living memory, where none can be shown to have Jit^CT^by a 
l)een enjoyed by the rector, is sufficient to esta- vicar, ai- 
IM the claim of a vicar, although his endow- tived^by en-" 
ment even negatives his claim to that tithe ex- dowment. 
pressly, and states it to belong to the rector ; for, 
says C. B. Richards, the length of time is suffi- 
cient if it can be carried as far back as living me- 
mory. Human memory is certainly but as a day 
in itself but it is enough to found a presumption 
on, that it has existed long anterior, unless that 
ptesumption is contradicted by evidence^ and dis- 
proved: seventy, fifty, or forty years usage, is 
student to affi^rd presumption of a subsequent 
endowment; otherwise an endowment, or any 
ether instrument, could never be presumed in 
any case by force of usage. (^) 

And, in general, where a vicar proves an en- Ayhere a 
dowment of all the small tithes, the rector claim- ^^ Jow^^ 
ing tny portion of them must show some grant or ment, cnjoy- 
J|gre«nent before the disabling statutes, without torof articles 
^ch no iBMse nor enioyment on the part of the within the 

^ •^ -^ '^ endowment 

n Kennicott y. Watson, 

2 ft. R. 260. 

(') Parsons v. .Bellamy 
^^ Others, 4 Pr.R. 198. 
^* Perception and long en- 



joyment is the vicar's com- not alone 
mon law proof,'* per Gra- sufficient, 
ham (Baron), in Bullen v. 
Michell, 2 Pr. R. 450. 



16 . H(m establislied. [Ch. II. 



 - 



'. * ' 



rector, will bar, the yicar*s claim, to,. any. of the 
tithes within his endowment: ....... 

Thus, where an. impropriator, who had always 
been in the habit of receiving the tithes of clover- 
seed and rye-£nrass seed, admitted, in his answer 
to a biU brpulht by the vicar for the tithe of the^ 
artificial grasses, that the vicar was entitled to all 
the small tithes, with the exception of the articles 
in question \ as, at the time of the appropriation 
of the rectory, it was impossible for a resejcvation 
to be made of this sort of tithe, because artificial 
grasses have been but lately introduced into the 
kingdom; the tithe of these articles was adjudged . 
to belong to the vicar, though he had neither 
produced his endowment, nor any written . evi- , 
dence to show that he was entitled to. all small 
tithes. Q) So, where the impropriator, in his 
aiiswer to a bill brought by the vicar for these . 
tithes, stated, that he and his predecessors, fro»i 
their first introduction into this kingdom, had im- 
iritierruptedly enjoyed them, and that by the cus* 
tom of the parish, when grass of this description 
was suffered to stand for seed, it had always been 
considered as grain, and when cut down sooner, 
as hay ; the vicar being entitled by his endow- 
ment .to all the small tithes, the court declared 
tl^at the tithes of clover'-seed, saintfoin-seed, and 

rye-grass seed, were small tithes> and decreed 

 . • ' ... • • 

{*) Cartwright v. Bailey, Gwm. 938. 3 Wood's Dec. 146. 
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Sect L] Where there is no Endomnejit. 17 

that the impropriator should refund to the vicar 
what he had received. ( ' ) 

Hence, even where there does not appear to be Where there 
any endowment, which a vicarage may be with- m^^tTusagc 
cut ('), the small tithes having been constantly every thii^. 
i^ecdved by the vicar, there is a reasonable ground 
' cf presumption, that he is entitled to all modem 
^)ecies of small tithes (*) ; and where one instance 
only, within thirty years, was given of a compo- 
sition with a vicar for the tithes of a certain close, 
though it was objected that the vicar should have 
xnade out a fuller tide, the court were of opinion 
it was sufficient (*) But where the rector 
lias actually, time out of mind, received some of* 
tiie small, tithes, thereby proving that the vicar 
eould not have been endowed of all of them, the 
eommon law right being in favour of the rector, 
tiie vicar cannot, against that common law right, 
elaim a species of small tithe which he has never 
eigoyed ; for possession is every thing, and there 
is nothing courts of justice cannot presume in 
favour of possession. (*) 



(') Ckrtce V. Stepler, Gwm. 
d2& Howley y. Veoables, 
3 Wood's Dec. 207. 

n Cope V. Bedford, Pahs. 

Lias. 

(') Pkyne ▼..Powlett, Gwm. 

C) Gode ▼. Jordau and 
oibm, Gwm. 648. Bqiib. [ 

C 



IH. 2 Wood's Dec. 218. 
Wright V. Southwood, 1 Daiu 
R. 140. 

(^) Travis v. Oxton, Gwm. 
1091. Dorman v. Curry, 4 
Pr. 116. Vicar of Kellington 
▼.Trin.CoU.Camb. 1 Wils. 
R. 17. 
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IHjffirefice qf Impropiatar and Rector. [^CluII 



. -vy/-^ ■•.; e: 



' The right to compel an account for txtheaiie 
ing consequential to the legal title, and the rei? 
tor being primd Jade entitled to all the tithes, 
in questions between the rector and vicar, a 
court of equity will not make a decree against 
the rector, until the title of the vicar has been 
established by the decision of a jury; unlesn such 
title is made out in the most clear and aatisftc- 
tory manner. ( ^ ) 



Where the vicarage is not endowed, the im^ 
propriator of the small tithes is bound to main- 
tain a priest, and, upon an information by die 
attorney general for that purpose, the king may 
assign such an allowance or proportion of the 
small tithes as he may think proper, though HoiA 
canoot be the case if the vicar is endowed,, how- 
ever small the endowment may be. (') 



Difference 
between im- 
propriator 
and rector. 



There is no difference, in any respect, betwe^ 
tiie rights of a laiy impropriator and spiritual rec' 
tor; the former becomes, as it were, a spiritual 
person, holds tithes by the same common rigbtf 
and is entitled to all the favourable presumptioBS 
and constructions that would be allowed.to EBfi" 
ritiial rector (•), and there can bp no presump' 



, (*) Barnard v. Gamonsi 
7 Bro. P. C. 105. 2d ed. by 
ToinKns^ 4 Wood's Dec. 377. 
• (•) Bonsey ▼. Lee, 1 Vem. 

(>) Fanahaw -1^1 Beillera^^ 

1 Ed. R. in Notis,. 302. Scott ^ 



V, Airej, per Eyre, C. B* 
Gwm. 1174. CharlC«ft t* 
Charlton^ p^ Reynddib C« B* 
Bunb. R. 325. Whieldoni V^ 
Hiotye^f per Tl^pnitoii, XL B* 



Sect L] Of Curales. 

tMm^rom non-payment of fitheft during any Idfigth 
of time against him. ( ^ ) 

It may indeed be observed generally, that as Of non^y- 
^ «,.,«»«. occupation. «.<! pem«cy i. J- " 
aifident evidence, to presume a right in favour 
of die person enjoying (*); so mere non-pay- 
ment of a particular species of tithe, or proof 
tbt no tithes in kind have ever been rendered 
within living memory, is no answer to a person 
primdjacie entitied to tithes throughout a parish 
(^)f but further proof of some immemorial com- 
pensation is necessary. (^) 

A curate is he who represents the parson or a curate, 
vicar, and officiates in his stead. (*) As vicars 
irere appointed to perform the q>iritual duties in 
particular places that were allotted to them, and 
allowed part or the whole of the reyenues accru- 
ii^ to tiie church within the prescribed limits ; so 
thoe were other churches, the revenue of which 



n Meade ▼. Norbuiy, 2 
h. R. 845. Nagle v. Ed- 
wards, per Macdonald, C. B. 
SAm*. H. 708. Sed vide, 
Bote v. Calland, 5 Ves. R. 
186. Lord Petre ▼. Blencoe, 8 
Aint R. 945. Bemcy r. 
Bbn«j, 17 Vet. R. 127. 

n BtftoDB T. BeUamy, i 
It 1.190. Manbyv. CuN 
tiiiS^R.«4. !WilliaBQ» 
^ArioB, 1 Dan. R. tS. T^ 



vis V. Oxton, Gwm. R. 1066. 
Countess Dartmouth and 
others v. Roberts, 16 East, R. 
834. 

(') Corporation of Bury St. 
Edbnunds ▼. Evans, Gwm. R. 
757. Heathcote ▼. Alridge, 
lMadd.R.242. 

(«) Adams V. Evans^ 4^ Ffi 

R* 16. . I . 

(<) Wood's Inst. L. B. A'' 
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ep Of Curates. [Ch.II. 

was appropriated and: annexed to the mbtlier 
church, served by temporary curates belongii^ 
to thieir respective houses in the nei^bourhood, 
and sient out as occasion required. These curates 
had no kind of interest in the tithes, but vf^K 
appointed by, and removed according to the plea- 
4iure of, the rector or head of the house to Mdiom 
"they were due (^ )• In general, therefore, a cu- 
rate has no claim to the tithes of a parish, as 
he can show no title to them, has no permanent 
interest in them, and acts under an appointment, 
which is, in its very nature, revocable at law, even 
without any cause assigned. (*)* Neither can a 
ctuate, since he is not a sole corporation, take 
tiie benefit of a devise to him by that name ; but 
if an impropriator devises a certain part (^ the 
tithes to him, and all that should serve the cure 
after hini, though the curate is incapable by law 
.of taking such a devise, having no succession^ yiet, 
in equity, the heir of the devisee would be seised 
jin trust for the curate for the time being. (') 



(') Bott V. Br«balpo, Noy. 
IS. AvthingtOB v. Bidipp of 
Chester, 1 Hen. Blac. 423. 
Dixon V. Metcalfe, 2 Ed. E. 

\*) Price V. Pratt, 1 Bam. 



i233. Birch v. Wood, 2 Salk. 
R.506. 

(') Anon. 2 Vent. 340. 
Arthington v. Bishop of 
Chester, 1 Hea. Blac. 418. 



* But see 2 Bum's Ecc L; 75. and 12 Ann. stat, 2. c; 12. 
li Qieio. I. Stat. 2. c. 10. 36 Geo. 3. c. 83. 53 Geo. 3. c 148. 
, and 57 Geo. 3. c. 99. relative to the support and uMunte- 
nanee of stipendiary curates ; by the latter of whieh \k^ Ihe 
bishop may remove any eurate, and direct him to give up 
f>08se88ion of the parsonage, &c.; but the curate cannot he 



I 



Sect 1.3 Of perpetual Curates. SI 

There are, however, cases where a curate is A perpetual 
said to be capable of holding tithes. (') In ^**"**' 
Wales, and elsewhere, curates have rights of this 
sort ; and there are perpetual curacies, having all 
die characteristics of a parish church. The no- 
minations to these perpetual curacies are like 
tbose to donatives, or benefices given and pos- 
sessed by the sin^e donation of the patron in 
writing, without presentation, institution, or in- 
duction, only that the persons nominated to curaU 
cies must be authorized by the Ucense of the 
bishop, before they can legally ofiidate ; whereas 
possession by donation is not so subject, but is ef- 
fected by the sole and single act of the donor. (') 

Curacies first became perpetual, when appro- when com- 
priations, together with the charge of providing ^^ ^'^^ 
for the ciure, were transferred from spiritual tual. 
societies to single lay persons, who, being inca- 
pable of serving them by themselves, procured 
the ordinary to license some particular person 
to perform the duties of the cure ; and cu- 
rates thus became so far perpetual, as not to 
be wholly subject to the pleasure of the appro- 
priator.(?) 

(') Breretbn v. Tarober- 
Uoe, 2 Vez. 425. 

{*) Gibs. Cod. 819. 1 Inst. 
844. Caarke v. Heath, Sid. 



R. 426. Martin v. Hind, 
Cowp. R. 4S7. Anon, 2 
Vent. R. 349. 

(3) Gibs. Cod. 819^ . 



^iqposfetsed by the rector or' vi^r without three months' 
Mc^ and permission, from, the bisho]^, in writing, for that 

puMse. 

•c3 



«• Of Portions qf Tithes. [Ch. H. 



SECTION II. 

Qf Portions qf TitJieu 

The origin of Xhk alienation of tithes, whether to laymen 
tithes* <nr to spiritual corporations, as abbeys^ and the 
like, was not abolished until Pope Innocent the 
Third addressed a decretal epistle to the An^ 
iHshop of Canterbury, appropriating them tothoK 
persons who had the cure of souls in the respec- 
tive parishes. Q) Before that period, it was a 
common practice to grant the tithes of a whole 
manor, or of a particular farm, to any spiritual 
person or corporation. The lord of a maii0r» 
who had part of his estate in one parish, and.part 
in another, perhaps obliged his tenants to pay all 
their tithes to a church which he built in one of 
the parishes within that manor : the church sooa 
got into the hands of the priors and monks d 
those days, and arbitrary consecrations and cod* 
veyances were as soon made to them. (^) A re* 
straint was imposed on this practice by the 
appropriation of parochial tithes; but as th6 
right to tithes, which had been granted according 
to..the method that has been just described, con^ 
tinned in the spiritual person or corporation, the 
tithes thus granted, in order to distinguish thenB* 



(«) Wood ^in. Lect. 22. 
87. 



8 



(») Seld. c. .6. $ 4, S^pelni* 
37, 38, &c» 2 Inst. 641. 



Sect 11,3 Jn what mmer claimed. ' Iffll; 

from the other tithes of the paiish, were called 
portion^ of tithes. (^) 

Of these portions of tithes, some remain in the in whom 
hands of spiritual persons ; others, which came*^^^ 
to the crown by the dissolution of monasteries, 
are in the grantees of the crown, and tibe impto- ! j^. 

priatoiB may claim them by prescription in the 
abbots or priors-— an usage since the dissolution, 
being sufficient to prove the prescription. (^) 

In a suit, however, for such portions of tithes^ ^ wl^tm^- 

. . ."11. .1 /• • • • . ^^ daimed. 

it Will not be necessary for an impropnator or 
other rector to set forth particularly to what mo- 
nastery they belonged, and so derive the title \ 
downwards to himself; but he may allege gene* 
rally the seisin of those from whom he imme* 
diately claimsC); and where a layman has been 
in possession under a title traced back for one 
hturidred and fifty years, equity will not disturb 
the possession, but leave the rector to establish 
his right at law O; nor will a court be unwilling 
to presume a grant before the restraining statutes, 
though tithes are not mentioned in the titie^ed 
under which the lands are claimed, if the portion 



« 

(*) 6 Bac. Abr. Tit.* Tyth* 
H.7Sa 

C) Degge, c. 2. 226. Seld. 
c. ]3-.§l« Gibs. Cod. 663. 

(') Fhillips V. Kettle, Hard. 
1 7S. 2 Wood. Vin. LccU 88. 
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Crajhorne v, Taylor, Gwm. 
650. Lowther v. Bolton, 
Gwm. 1120. 

{*) Scott V. Air^j, dtied 
1 Anst. 311. 



«* Distinct Jrom tlie Rectwy. [Ch.U. 

of fithfes has been possessed by the occupiers for 
a series of years. Who, says Lord Kenyon, can 
disturb a title of this kind, on a possession of two 
centuries and a half? Such a length of possession 
is positive prescription, as they say in the dvil 
law. (') In questions nevertheless between a 
rector and a portionist touching their respective 
rights, the rector, it is presumed, is entitled to 
stdrid upon his common law right, and to throw 
the onus prohandi upon the portionist, though tibe 
rector has, for a long series of years, been in pos- 
session of the portion as lessee thereof, and so 
confounded the boundaries. (*) 

r 

Distinctfrom The parson of one parish may prescribe to 
th^recuny. j^^^^^^ some of the tithes in the parish of- ano- 
ther (*), these portions of tithes being entirely 
^ distinct from the rectory (*) ; so distinct, that if a 
portion of tithes is granted in a parish, the tithes 
belonging to the rectory will not pass thereby. (•) 
So, if a person has a pprtion of tithes, and after- 
wards purchases the rectory, the portion of tithes 
does not merge in the rectory, or become extinct 
by the purchase, but. remains grantable, as the 



(') Oxend(^ v. Skinner, 
Gwm. 1513. 

(*) Ferrars v. Pellat, (jwm. 
1602. 

(3) Seld. c. 7. J 3. 2 Inst. 
€41. 1 Roll. Abr. 653/ Gib. 
663. 



(^) Downes v. Mooreman, 
Bunb, 189. Boulton v.Aich- 
ards and Booth, 6 Price's, 
R. 483. 

(^) Bozoun'ei case, 4 Rep. 
35. 
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portion may be even more ancient than the 
rectoiy. O 

As a spiritual person may thus have a right 
to a portion of tithes in a parish of which he is 
neither rector nor vicar, so* an impropriator may 
ha¥e a portion of tithes in a parish of which he 
iinot impropriator (') ; and in an action of debt 
it will not bi^ necessary for him to set forth his 
titley particiilarly as such portionist (')» though 
the land must be accurately shewn over which 
the portion of tithes is stated to have been grant- 
ed. (^) So where a portion of tithes has been fbr 
a long time used with a chapel, it will pass by the 
grant of the chapel, and all tithes thereunto be- 
jbnging,- without the expression of portion of 
tithes. (*) 



(') Sir E. Coke's case, 2. 
KoD. Rep. 161. Gfbs. Cod. 
6BS. 

(*) 6 Bac Abr. Tit. Tyth. 

H.7ao. 

(^ • Sanders t. Sandford, 
Cro. Jac. 487. 



(«) Sandford t. Porter. 
Essex Lent Assizes, 1819, 
M8S.. 

(*)Wat8. C1.L.431. • 
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SECTION III. 



0/Gkbe Lands. 



Definition of Glebb* is a portion of land belmigipg tob or 
^^ ' parcel of, the parsonage or vicarage, over and 
above the tithes. 

Of the tithe DecimM eodcHa ecclesia: reddere mm debetp and 
be^een rec- ^^^^^i ^ clerids decmos mm ea^igantp are maxima 
tor and vicar; of the law } and a vicar, therefore, under a gen&r 
ral endowment of small tithes, is neither o][dige4 
to pay the great tithes of his glebe to the rector Q}b 
nor entitled to the small tithes of the rector's 
glebe. (^) But if the endowment expressly in- 
cludes the small tithes of the glebe lands, the 
rector must then pay tithes to the vicar, though 
the glebe is in his own hands. And where the 
vicar, who was endowed with the small tithes, 
sued the rector for th^ tithe of a mill newly 



(*) Blincoe v. Marson, Cro. 
£1. 479. Wats. CI. L. 505. 

(*) Blincoe v. Marson, 
Moore, 457. Cro. El. 579. 



Degge, c. 2. S28. Gibs. Cod. 
661. Warden of St. Paul's 
V. the Dean, 4 Pr. R. 73. 



* The word glebe properly means a hard turf, or clod of 
earth, with grass growing thereon. — Ayl. Par. Jur. Can. 
Ang. 285. 
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erected on his glebe landsi the Court adjudged 
that such tithe should be paid to the vicar. (') 
So, if the parson's or vicar's glebe is in another 
parish than where the church is situated to which 
it belongs, the tithes of such glebe are payable to 
the incumbent of that parish wherein the glebe 
lies, unless some special exemption is shewn. Q) 



«7 



The glebe beingan addition to the parson, ex 

tiono Jimdatoris^ a rector may be without any 

gflebe, as he may convey it to the vicar, reserving 

a rent only for himself. (') So, he may let his 

i*cctory, reserving his glebe lands, in which case 

he must pay tithes to his lessee (^) ; or he may 

lease his glebe landis, and not grant the tithes, 

iMiich must be then paid by the lessee to him. (*) 

By 28 Hen. VIII. c. 11. (by which statute the 
advantages of emblements are particularly ex- 
tended to the clergy,) incumbents who have 
manmred and sown, at their proper costs and 
. charges, any of their glebe lands with com or 
grain, are enabled to declare their testaments of 
aB tile profits of the com growing upon the lands 
so manured and sown. 



(') Anon. Gwm. S86. 

(') Sel(L c. 6. p. 76. Wats. 
CI.L.505. 

\t) Edgmr y. Sorrel, Gwm. 
^ Crb. Car. 169. Gibs. 

Codveei. 



(♦) Gibs. Cod. 661. 

(*) Stile V. Miles, Owen, S9. 
Dy. R. 43, a. 1 Rol. Abr. 
655^ Brownl. R 69. 
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• 

^i]*L^'fc!^ But where a parson sows his glebe, and dicfu 
the panon before it is cut, when his executor severs th& 
*••• com, the tithe thereqf belongs to the successor^ 

for though the executor represents the person of 
the testator,, yet he cannot rqiresent him as 
parson. Q) But if the parson lives till after 
severance firom the ground, though he dies 
before the com is carried o£^ the successor is not 
entitled to tithe, because after severance the land 
was no longer producing it So also in the cne 
of deprivation or resignation ; after the gl^be is . 
sown, the successor is entitled to tlie tithe, if the 
com was not previously severed. Q 

During the .voidance of a church, the fy> 
simple of the glebe is in abeyance, but the 6^ 
hold of the glebe after induction is in the 
parson. (*) 



(*) 3 Barn't E. L. 415. 
yifUB. a. L. p. 504v 1 RqU. 
Abr. 655. 

(•) Moyle V. Ewer, 2 Bubtr. 
18S. 

(3) 1 Inst. S42. b. Gibfi. 



Cod. 661. AyL Jar. C^ 
Aiig.286. CUffordv.Wjckib 
1 Barn, and Aid. R. SO^ 
Beckwith v. Harding, 1 Bac^' 
and. Aid. IU517. Gi»^ 
brook V. Fox, Howd. R. 20 ^' 
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SECTION IV. ' ' 

Of Tithes in extra-parochial Places. 

As the right of all parochial tithes not ^p- Extra-jpare- 
pfopriated belongs de jvre^ to the rector of that \^^ to^tfeT 
parish wherein they arise, so all extra-parochlAl lung- 
tithes belong to the king, who is deemed capaUe 
of tithes at the common law in pernancy. Q) 

By the canon law; titlies in extra^parochial 
places belonged to the bishop of the dioceto 
wherein tliey arose, as general parson of his 
whole diocese (*); but, by the common law, they 
belong to the king. Thus, in the case ai Ralph 
Bishop of Carlisle, in the reign of Edward the 
first, a prohibition was granted relative to the 
tithes in a certdn part of Inglewood forest; and 
those tithes were decided to belong to the king, 
ai»d to hind only, and to be grantable by him at 
Ym plea£iure, because they arose in a part wliich 
was not within any {wish. (•) And Edward the 
First granted the tithes arising from land within 
the forest of Deane, not being within any parish, 
to the Bishop of Llandaff and his successors. (^) 



(*) 2 Inst. 647. 1 Roll. 
Abr. 657. Gibs. Cod. 663. 
(»)Seld.c.ll.§4. 



(3) 1 RoU. Abr. 657. 
(«) 2 Inst. 646. 
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CHAP. III. 

Of the Time and Manner of setting out Tithes 

M^^^ B^ the 8 & 3 Edw. VI. c 13. it is enacted, 
set out their "^that all persons shall truly and justly, witfe. 
Stheif out fraud or guile, divide, set out, and pay all 

manner of their predial tithes in their proper 
kind, as they arise, in such manner and form as 
hath been of right yielded and paid within Jbrty 
years next before the making this act, or of right 
or custom ought to have been paid ; and no per- 
son shall cany away any such or like tithes 
which shall have been yielded or paid within the 
said forty years, or of right ought to have been 
paid in the places tithable, before he has justly 
divided or set forth for the tithe thereof the 
tenth part of the same, or otherwise agreed for 
the tithes with the parson, vicar, or other owner 
or farmer of the same tithes, under pain of for- 
feiture of treble value of the tithes so carried 
away. 

Tithe-owner By the Second section of the same act, at ftS 
d^es seT times and as ofien as predial tithes are due, it 
forth and shall be lawfiil fpr every party to whom the tithes 
^^ "* ought to be p«d. or hi, depuQ- or ,^™nt,to view 
them away, and see the same justly and truly set forth and 
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acvered from the nine parts, and to take and cany 
them quietly &way ; and if any person carry away 
or willingly withdraw his predial tithes, or stops 
or prevents the same from being viewed, taken, 
or carried away, by reason of which the said tithe 
Is lost, impaired* or hurt, then, upon due proof 
fJiereof being made before the spiritual judge, or 
any other judge, the party so carrying away, with- 
drawing, letting, or stopping, shall pay the double 
^/alue of the tenth or tithe so taken, lost, withr 
drawn, or carried away, over and besides the 
costs, charges, and expenses in the suit in the 
same; the same to be recovered before the 
ecclesiastical judge, according to the king's 
ecclesiastical laws. 

First — It may be observed, that in actions of Forfeitcuret 
dd)t upon this statute, the party interested in the [hepi^y ^^ 
tidies is the person to recover the treble value, interested, 
although it is not expressly awarded him by the 
ststate (^); for as he is the person grieved, having 
tl^ pit^eriy in the tithes, to him the treble value 
is given. And whenever a statute gives a for* 
feiture or penalty against a person wrongfully de* 
twining, or dispossessing another of his duty or 
interest, in that case he that has the wrong, and 
not the king, as was formerly imagined, has the 
forfeiture or penalty. (*) 

The penally is confined to particular tithes . 

f)2-fest. 650. BqKN.P. f ) 1 Inst. .159. 

188, 
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and does not extend to mixed or personal, bo 
indeed to all predial tithes, but such only as an 
capable of being set out (^) Forty years wen 
named in the statute, because forty years in the 
ecclesiastical court make a prescription ('), and 
if the declaration omits to state that the tithes 
had been yielded and paid, and of right ought to 
have been paid within forty years next befiire the 
passing of the act, it will be defective even after 
verdict, such words being material and the aver- 
ment necessary. (*) 

Difference Secondly. — The tithe-owner has his election to 
between ac- ^^ £^^ ^^ treble value at the common law, or 

tions m Uie 

tcgnporal and for the double value in the ecclesiastical court, 
ticTco^' and for subtraction of titiies tiiere also. The 

reason why in the one case the treble, and in the 
other the double value is given, seems to be, that 
in the temporal courts the tithes themselves can- 
not be recovered ; whereas, in the ecclesiastical 
court, the tithes themselves may be recovered, 
which, with the double value (all that the qpir 
ritual court are empowered to give), are equiva* 
lent to the treble forfeiture at law. (**) 



(*) Per Holroyd J. in Butt 
y. Howard, 4 iBiarn. and Aid. 
659. Per Macdonald C.6. 
in Scarr v. Trin. Coll. S Anst. 
R. 76a Gwm. R. 1447. 
' («) ^3 Bonuk £ccl.'L. 4f89^ 
2 Inst. 649. * 

(') Butt V. Howard, 4 Bam. 



and Aid. 655. Lord Mani- 
field V. Clarke, 5 T.R. 9M- 
Kinastonv. Clark, Sum. A«^ 
Salop. 176a cor. Yates J* 
cited in 5 T. R. 265. 

(^) Baldwin T.Girrie's case] 
Godb. R. 245. 2 Inst^ 650 
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: Hence the suit in the. ecclesiastical cpurt wa« 
more advantageous than the suit for the treble 
vahie in the temporal, since in the latter no costs 
were given, as was the case in the former. 

But now, by stat 8 & 9 W. III. c. 11. § S* in ac- Cosu riven 
tioiis of debt upon the statute for not setting forth ^ * ' * 
tithes, wherein the single value or damage found 
by the jury shall not exceed the sum of twenty 
nobles, that is, six pounds thirteen and four-pence, 
the plaintifi^ on obtaining judgment, shall recover 
)u8 costs. Where the damage found does exceed 
the sum of twenty nobles, the jury cannot assess 
costs, nor give any other than treble damages. Q) 

t 

Nor will costs be given, although the single WhenMaeis- 
damage be under twenty nobles, unless assessed ^^y^^^^^ 
by a jury. Thus, in an action of debt for the pen- 
% on the 2 & 3 Edw. VI. c. 13. for not setting 
out tithes, with a count for the single value, after 
a demurrer to the declaration, the parties submits 
ted to an arbitration, and the arbitrator awarded 
the single value to be less than twenty nobles. 
The court held, that the plaintiff was not entitled 
to costs under the statute of 8 & 9 W. III. 
c 11. on the counts for the penalty, the value not 
having been found by a jury ; but they allowed 
him to have costs taxed'on the count for the single 
vilue C) \ which, in many cases, unless the value 



n Day V. Peckwell, Moor^, 

915. 

P) Barnard v.MosS; ] Hen. 



Blac. 107. Barnes, l^aTidd's 
Pr.929.. .. ■: .; 
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of the tithes is very great, may be equivalent to 
the treble value without costs. 
Cosu under Where the first count in the declaration m 

for the treble value of the tithes, and the oilier 
counts for tlie single value, a verdict having been 
entered for the {daintifF on the whde dedantion, 
subject to the award of an arbitratcnr, y^ho directed 
his decision to be endorsed on the posteOf givng 
thirty shillings treble value of the tithes takes 
away by the defendant, damages one shUlk^ 
costs forty shillings ; it was held, that the jwAff 
itself was a verdict of the jury, and die aiU- 
trator, having awarded damages, entitled the 
plaintiff to his costs. (') 

Of notice of Every person being bound to set out the tithes 
tithesf of the produce of his land, in order that lUsina^ 

be done with good faith, and without irand, the 
ecclesiastical court requires that notice shoiddbe 
given to the parson when the tithes are sevmd. 
This is not necessary at common law. (*) The sta- 
tute only says, that it shall be lawful for the tithe- 
owner to view, and see the tithes justly set foAt 
and quietly to take and carry away the same. 
It is therefore essential, in the mode of setting 
them forth, that the tithe-owner should have an 
opportunity of seeing them separated from the 



(') Pedl^ Tf Frampton* 3 
Price's Rep. 474. 

(») Butter ▼. Heathby, S 
Bur. 1892. Spencer's Case, 

18 



Noy, 19, Gale v. Swtr, 1 
Com. Rep. 23.. Anon. 2 
Vent. 48. 
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other nine parts, so as to be able to compare the 

one with the other. (^) But to do this^ it is not 

necessfuy that he should have previous notice as 

to the time of severing them. A custom to set 

Mt t^es without the view of the tithe-owner (*), 

dir%5r the tithe-owner without the Consent of the 

Wttfer, has been held bad. (=*) Th^ tithe-owner 

it ^titled to atid must have an opportunity of 

judging whether or not the tithes are fkirly set 

oat (♦) J and even if the occupier justly divides the 

lilte &om the nine parts, and sets it out, but im- 

Mdialdy affcerwardfi; carries it away, this will be 

muidered as frsHid and guile within the sta- 

tate. (•) In many of the parishes in the west of 

Ai^Utnd, the custom of notice prevails. As 

tiltos tfcspend in a great measure upon ctii^tom, 

M also does the manner of setting them out 

Vhfiim Such is the custom, the custom is 

kx kci; the law of the land in that pariish (^) ; 

and in that case, the notice should be rea^ 

sonable, such as will give the tithe-owner time 

to attend to the setting out the tithes. An 

iwttr^s notice is insdfficient; in the middle rf 

stUnmcr he may be engaged in tithiiig o^er 



(') WiboD V. Bishop of 
Svlisle, Hob. 107. 

P) Ibid. 

(') Anon. Gwm. 562. 

C) Boughton V. Wright, 
Bimb. 1B6. Thomas v. Ree&; 
Gmn. 796. 
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(0 Heale V. Sprats 2 Iim». 
649. 

(<^) Butter V. ttcathby, 3 
Bur. 1891. Heliar v. Trist, 
S Wood's D. 1S8. 
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fields or ferms^ perhaps at. the eattremity of. the 
parish. (') 

s • • .  ' 

I 

Of the time In general) all the. produce cut down in a iSeld 
ofgett^ut should be jdthed .befive any part of it is. earned 
tithes. away. The quantity to be cut. dpwn at eMh 

time is in the discretion of the occupier, unless 
there appears to be a design to defraud,: ha^rass, 
or ve;x the tithe-ovmer, but a reasonable quantity 
at least must be cut down before tithiog O i ^M9d. 
the statute S & 3 £dw. VI. must be so striediy 
adhered to, that in a case where the com had 
been standing for a long time, and the weather 
had ccmtinued so precarious that the occupier was 
unable to put it into shocks, but obUged to cut 
small quantities at a time, and throw nine sheaves 
into a cart, leaving, out the tenth, giving thie 
tithe-owner notice of the same ; it was reluctant- 
ly decreed by the court, that this was not a: due 
setting out the tithes« O 
•   .  ' ■■■.■• 

. Nevertheless, though, by the general rule, an 

occupier may not, according to his pleasure 
tithe and carry part of a. field of com which has 
been cut, before the whole is tithed; yet it will 
be otherwise where there is nothing like fraud or 
vexation, and a necessity exists, such as that 
which arises from partial ripeness or variable 

O Tennant v. Stubbing,. I (0 Franklyn v. Goocb, S 
5 Ant. 6¥}. Gwm. 1441. I Anst. 682. Gwin. 1441. 

(*) Hall Y^. Matchett, 3 | ') 

Anst. 915. Gwm. 1460. 
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weather. There is no rule of law which obliges 
an occupier to tithe the whole of that part of 
a field which lies in one parish, before he proceeds 
to tithe any part of the same field lying in an- 
odier parish. Hence, where a farmer cut the 
whole of a field lying in two parishes, and after 
coddng and titiiing part in one, proceeded to 
cock and tithe part in the other; and die weather 
iqppearing doubtful, carried that part which was 
tithed in one parish the day before the rest of the 
Md which was in that parish was tithed ; it was 
held that this, being done bond Jide^ was law- 

fiiLC) 

After the tithes are set forth, the tithe-owner of the privl- 
orlns servants may come and spread abroad, dry, 'fS^ of the 
or stack them in any convenient place, whereon to dry and 
they have grown, until they are sufficiently wea- ™^* ^ 
theied and dried ; but he must not take a longer 
time dian is reasonable and necessary for the be- 
neSt of his tithe. (^) This conveniency of time is 
naturally dependent on the quantify of the crop, 
the weather, and other, circumstances. Where 
tiflie is suffered to remain on land longer than it 
ought, to the damage aiid inconvenience . of the 
owner; he may either distrain it as damage 
feasant, or bring an action on the case(^); but he 



(^) Leathes v. Levinson, 12 
E.R. 239. . 

* (*) Degge, c. 14. 273. 1 
ItoU. Abr. 643, 
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(') Mountfonl v. Sidley, 
Bubt. 336. Gwm. 424. 
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camot turn Im (^tUe mtQ the field to depsisimf^it 

iq the um»l course of hu^andiy , a^ h? \i^QUJyi be. 
thereby loitkuxg himself tb^ judge in hit. awn 
cioise of what ii^ ^ rea(icm£^le time* Axid t/^f^* 
mit him topMl; in hi« cuttle and eat it» might bc^4 
much greater Um to the , tithe^wner^ tbau that 
i^hieh the OQcupi^ might sustain by the conluiur 
wee of the tithe y|)Qn the land.(^) Xaalate 
CMet l^on Wood ^eems to doubt the occupier'ii 
oq^t to distnun tithesi. damage fe^saatf and aait 
19 imbedded what time i^ to be considered, a re»* 
s^lKthte time for their ];emaimng upon th€^hii4 
the more prudent remedy seems to be by actlGP 
on the case.(*) 

Of ouryiQ^ The tithe-owner has a ri^t to cany a»r»f h» 
awqr ttuie. ^^^ ^^^ if he is obstructed, has hia remedy in 

the spiritual court In ordinary cases, he may 
use the same road which the occupier of the land 
uses} but h^ cannot break any rails, gate, loch, or 
bedge^ m^re than i& absolutely necessary for his 
pfMsag«.(^) He is not allowed to pass thnnigfa a 
fthmke road on another person's land,, though 
that road Qiaf be tlie nearest for the conveyance 
of hia tithes* If lands, her^ofore in one occupa* 
tiiaii, become* oceypied by sevwali the right to use 
what waa the road beifore there waa a separatifiOf 



tadner, 8 t.R. 72. 
(*) Baker T.Leathe8, Wight- 



wick'8 B, lis. Et vid. Godd. 
Rep. 362. 

(») Degge,c.H.274.Hainp- 
tonv. Courtney, I Bubt. 108. 
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will not necessarily continue after separation : the 
ttAe-owner can onlj use for each occupier's tithe 
the road that the occupier uses. Q) Again, he is 
not even entitled to carry hi* tithes home by every 
rood which the farmer himself uses for the occu- 
pitiiHi of his farm, but may pass over that road 
only which the farmer uses for the occupation of 
die field in which the tithe grows. (*) In^ coUect- 
ingtiie tithei^ he is not obl^ed to unload his wi^- 
gon before driving it on the ground of each 
parishioner: for as the whole titiie of a farm may 
notload half a waggon, it is but reasonable that he 
should be permitted to fill it from other j&rms. (*) 



(') BoBworth V. Limbrick, 
6wni.n09- ^ 

pyCdbb ▼. Selby, 2 N«ir 
Bcp.469i &E8p;R.103. 



(3) Lake v. Bruton. Gwro. 

775. 
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CHAP. IV. 

Of what things a Predial Tithe is due. 



SECTION I. 

Ofthe Tithes of Aftermath. 

DcSnitsoii of A FTERMATH is the second math or mowth^t 
aftermath. -^^ that is, the second crop, cut from land be- 
fore mown in the same year. 



Tithe of 
aftermath 
due of com- 
mon right. 



It was formerly held that no tithe was de jure 
due for aftermath (*) ; and that it was but form to 
lay a custom to be discharged of it in con^dera- 
tion of making the first mowing into hay. Tithes 
were then said to be payable only de rehus semelin 
anno renovantibus. (^) This principle has, how- 
ever, ceased to be considered as law; and the 
tithe of aftermath is now generally acknowledged 
to be due, of common right (*) Indeed, so 
long since as in the time of Degge, it is said, 
that if meadows are so rich, that there are two 
crops of hay got in one year, the parson is 
entitled to the tithes as well of the latter as 
of the former crop. (*) Hence, in the case 



{») Hall V. Fettyplace, Cro 
Jac.42. 2 Inst. 651. Rich- 
ardson V. Cabell, Poph. 142. 
Johnson v. Parker, 2 Roll. 
Rep. 191. 



(') Norton v. Brigs, Ld. 
Raym. 24*3. 

(3) Grysman v. Lewis, Cro. 
£1. 446. 1 Roll. Abr. 640. 
Gibs. Cod. 676. 

{*) Degge, c. 3. 237. 
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of Margetts v. Butcher, the court delivered 
their opinions seriatim; that% of common right, 
the tithes of aftermath, or of the second crop of 
grass or herbage, cut in meadows whereof the 
tithe of the first crop has been before rendered, 
is due and must be set forth, unless some custom 
or prescription is shown in discharge of it (^) 
Numerous subsequent decisions support the 
doctrine then laid down (^) ; and the opinion of 
Richardson, C. J., that tithes shall be paid de 
omnibus renavantibus et crescentibus^ appears since 
to have been acted upon. (•) 

A special custom or prescription claimed in Exemptions 
discharge of this tithe, has however, upon many J^ ^^ 
. occasions, been allowed to prevail. (^) Thus, a aftennath. 
prescription that the occupiers of meadow ground 
within a parish had been accustomed to make ^ 

the first vesture into hay, and to pay the tenth 
cock thereof, well dried, in satisfaction of the 
tithe of such first vestui^ and the aftermath, has 
been held a good discharge, (i^) So, where the 
grass grew in a wet glace, an exemption fi'om the 
payment of this tithe was allowed, in consideration 



(«) Gwm. 5S1. 

(*) Wakelyn V. Hellyer, 2 
Wood's Deer. 4d4. Horton 
V. Goddard, S Wood's D. 
151. Benson v. Watkins, 
Bunb. 10. Baker v. Mason, 
4 Wood's D. 257. Selby v. 
Bank, 12 Mod. 498. Howse 
V. Carter, 4 Wood's D. 451. 
Sherington v. Fleetwood, 



Cro. EI. 475. Jouce v. Par- 
ker, Cro. Jac.575. 

(') Andrews v. Lane, Gwm. 
473. 

(*) 1 Ron. Abr. 640. 

(*) Johnson v. Aubrey, 
Cro. EJ. 660. Moore, 910. 
Green v. Austen, Cro. Jac. 
116. Anon. Cro. Car. 40S. 
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of its beiDg constantly carried by the occapter to a; 
drier spot (^) In like manner, a prescription that 
the iidiabitants had been accustomed, time out of 
mind^ to cut down the grass of the first mowth, 
' and to tedd it and shake it abroad^ and then to 

gather it mto weoks and windrows, and to put it 
into small cocks, without making it into perfect 
bay, has been held a sufficient consideration for 
the discharge of die payment of this tithe. (') 

The greatest allowance that seems ever to have 
been granted, in favour of the occupier, is where 
a custom was admitted to discharge the tithe of 
the aftermath of clover grass, in consideration of 
the parishioners making the first mowth oi the 
grass into equal cocks, and thus setting them out 
at their own expence. (^) It is not probable that 
' a discharge for such a consideration would now 
he allowed. It will be hereafter shown, that &e 
^Mriiest stage ia which tithes of this riature can 
be taken, is in grass cocks of equal magnitude, 
and that it is at least the duty of the occupier to 
collect them into cocks of that description* befisfre 
tttbi^» If such collection is to be deemed a 
sufficient discharge for the tithe of aftermath^ it 
must be considered as due only by custom; 
whereas, in fact, it is due of common right, and 
discharged alone by custom. 



(*) Andrews V.Lane, Gwm, 
473. 

(*). Hali V. Fettyplaee, Cro. 
Jac. 42. 



(^) Durrant v. Bodfty,. d 
LiU. R. 1071. 
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SECTION* II. . 

Of Agistment Tithe. 

Agistment tithe is the tentl^ part of the grass DefiniiM cf 
or herbage eaten by an animal paying no other ^J^J"**** 
tithe, and is to be paid in proportion to the value 
of keeping the animal on the grass or herbage so 
eaten. (') 

It is so called from the French word geyser^, Agmalltithc, 
tx) lie, because the beasts that ^aze upon the ^mmon^ 
Isaid where they are kept, are there levant and "gbt. 
c'cucfumt. (^) It is a small tithe ('), and due of 
c^cmmon rights because the grass which is eaten 
is de jure tithable» and must have paid tithe if 

<^tit when fiill grown. (*) 

> 

It may be considered as a general rule, that the General rale 
"tithe of agistment, which arising immediately from "^^^ ^^*g' 
'tlie soil is a predial and not a mixed tithe, is to 
^c paid for dry, barren, and unprofitable animals, 
"tliat jdeld no other profit to the tijthe-owner, and 

due from the occupier of the land, and not the 



^\ %am T. Booth, 2YtA (<) Hicks v. Woodson, % 

': 267. Ellis V. Saul, 1 Anst. Salk. 655. Ld. Raym. 137. 

^S2. Scarr v. Trin. Coll. 3 Cosob. B. 4I)S« Qryvnanv. 

-^nstr. 761. Gwm. 1445. Lewis, Cro. EL 446. Pttry 

(*) 4 Inst. 293. v. Weighs Hard* R. 164» 

(s) Vicar of Kellingtoo v. Monday v. Lovice, Moovev 

Tnn. Coll. 1 Wih. R. 170. 454. SekLc. 11. 328. 

Uliligworth V, Leighy Gwm. 

^615. . 



*4 Not dvejbr Anmah used in Htisbarkdry^ f Ch. I V. 

agistor, or owner of the animal, whom it might 
be impossible to find. ( * ) 

Not due for Hence it is not payable for the agistment of 
in hittband- J^^^S cattle reared for the pail or plough, or cows 
FY, bred for reserved for calvmg in the same parish, when 
orpwl mthin ^ry (^) ; for oxen or horses employed and used in 
the parish ; the cultivation of land in that parish wherein they 

feed, as they conduce to the profit of the tithe- 
owner in his other tithes (^): but when milch 
cows are grown old and kept dry, and depastured 
as other dry cattie, or when oxen after they have 
been used for the plough, are turned out to fisit- 
ten(*), or if these animals during the profitable 
pleriod of their existence, are depastured in one pa- 
rish and used in another, the efiects of their labour, 
the usual satisfaction for the tithe of their pasture, 
being entirely lost to the tithe-oymer of the former 
parish, he is entitied to his agistment tithe for 
them. (•) 

Nor when If, however, horses are kept in one farm, 

u»ed*ouTof *^^ ^^^ occasionalli/, not habitually, on ano- 
che parish; ther, in an adjoining parish, they are consi- 
dered as within: the general exemption in favour 



(*)L8Qrkinv.Vrilde, Poph. 
Id6. Freem. R. S2d. Pothill 
▼•May, lBal8t.l71. Hamp- 
ton V. Wild, Cro. Jac. 4S0. 

(M Anon. Het. R. 100. 
Holbeech v. Whadcocke, 
Hard. R. 184. 



(3) 1 Roll. Abr. 646. Degge, 
c.5.249. Facy V.Long, Cro. 
Car. 237. 

(^) Sandys v. Eastmondi, 

Wats. CI. L. 5^9. 

(5) Scoles V. Lowther,. ^. 
Rayin. 129. 
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of animals used in husbandry. ( '- ) When cattle 
have ceased to work, and are turned off to gpraze» 
and fattened for sale, being no longer beneficial 
to the tithe*owner in any other way, the tithe Tor . 
the herbage which they eat becomes immediately 
due. (' ) Horses kept for pleasure, though clearly nor for 
not in any way beneficial to the tithe-owner, have folJ^jJI^^e. 
been held to be exempted from the payment of 
this tithe ('); and reasoning therefore by ana^ 
logy, we may infer, that carriage-horses kept for 
^e aame purpose would be subject to the same 
exemption. But the only case in which the ques- 
^on. seems to have been agitated, was where coach- 
Iiorses were not confined to purposes of pleasure, 
'i3ut occasionally used for purposes of profit, as in 
thawing coals, bricks, wood, and manure ; when 
-It was held, that the agistment tithe was pay- 
able. ('*) So, travellers' horses taken in for hire 
2ire not within the general exemption of saddle- 
Jiorses, but the occupier of the ground must pay 
"•he tithe of their herbage. ( * ) 



(') Fflewood V. Button, 2 
^Anitr. 498. 

(') Sandys v. Eastmond, 

Show. R. 192. Gwm. 558. 

(s) Underwood v. Gibbon, 

Bimb. 8. PothiUv.MayyGwm. 

1571. 1 Bulrtr. R. 171. per 

'Hale, in Dacres v. Duncomb, 

1 Vent. B. 285. Laurking and 

^Wilde's case, Poph. R. 126. 

Degge, 248. Gibson v. Camp- 



bell, 4 Wood's D. 114. Sed 
Vid. Jones v. Calvert in 1715. 
and Stell v. Ash, Trin. T. 
1727. also Anon, Hil. T. 
1728. 

(4) Thorp V. B^idlowes, 
3 Wood's D. 38. Gwm. 899. 

(^) Guilbert v. Eversley, 
Hard. R. 35. Willis v. Her- 
vey, 3 Wood's D. 199. 



\ 



46 Butjbr Animals paying no other Tithe^ [Ch. IT* 



But for ani- It has been stated that this tithe must be pai< 
no otSer "^^ "* proportion to the value of the herbage eaters 
tithe, though by animals payinir no other tithe, and is du< 

less than a * r t^ o 

year oa the though the animals are not a year upon 
^^^^ iand* Thus sheep brought into a pariah after — 

shearing-time, and sold or killed unshorn (^)^.- 
though altogether less than one year in the parish^ 
must pay agistment tithe (*); nor will di eq ^^— 
which pay the wool tithe be exempt fitmi agist- 
ment tithe, except in the year in vvidch they pay 
such wool tithe. (^) And if there is a successkm 
on the land, though all the shecfp from time to 
time sold or removed are immediately replaced 
by others, so as to have at the shearing-day as 
many as at any one time have ever been npm 
the land, their wool tithe will not exempt iWrni 
the agistment tithe what in the course of tbft year 
have been sold or removed. (^) 

It has been said, that, in these cases, the tithe 
year ends at shearing-time, and the tithe of 
wool which is then paid is in satisfaction of the 
tithes of the past year, and not of any that may 
thereafter accrue. But the rule equally hdlds 
where sheep, after shearing-time, were fed five 
months on turnips, and then sold to the butcher: 



(*) Smith V. Johnson, Gwm. 
ecn. Fitz.N.B. D,118. 

(*) Howes V. Carter, 2 Anst. 
500. Bennet v. Peart, 4 
Wood's D. 236. 



(5) 1 Rol. Abr. 647. 1. SO. 
Com. Dig. Tit. DisM. H. S. 

(*) Bateman v. Aistroppe, 
Gwm. 104f8. 



Sect. II.] Thotigh less than a Year tm the Land. Vf 

though, as bef<Mne, a like quantity of new sheep 
were brought in befinre shearing^time again, so 
that tiie tithe-owner had the tithe wool <tf the 
full number ; yet an agistment tithe, for depas* 
tuimg the sheep on the turnips, was decreed 
Inm Q) : nor will the plea that turnips are sown 
on sandy soil, or fallow ground, for the purpoee 
of mdiorating the land for com, and theroby 
giving the tithe-ownw tiberiores deeknas (') ; nor 
that sheep are folded as a necessary manure for 
the soil, and fod with turnips and vetches on 
land which has that year before paid the tithe of' 
hay, in any degree avail the opposers of the pay- 
ment of this tithe. (') A new increase arises ; on 
that increase the tithe is claimed (^) i and even 
if tiunips are cultivated on land after the tithe of 
com has been taken, and Jed on by sheqp or 
lambs after the tithe of their wool has been re^ 
ceivdd(*), it is now clearly decided^ than an 
agistment tithe for the turnips eaten must be 
paid. C) 

Hence it follows, that the same land may pay Same land 
tithes not only once, but several times within ^*^*^\e 

•^ several times 

too same year, the true prwciple being, that the in one year* 



O Coleman v. Barker, 
Ofwm* 665. Dommer t. Wing- 
field, X Wood's D. 273. 

(*) Daniel v. TuffnaU, Gwm. 

5S7. 

{^) Howes V. Carter, 2 Anst. 
50a 4* Wood's D. 450. 

(♦) 1 Roll. Abr. 462. 



(*) Swinfen y.Digby, Bmib. 
Sli.Balmv. Sweet, Bunb.9a 
Vin. Abr. TiwJOu. S89. Com* 
Dig. Tit. Z>w. 90. 

(^) Humphreys v. Stopher, 
Gwm. 593. ColepouiQ v«Barker, 
Gwm. ess. Gilb. £q. R. 231. 



48 When sham in another Parish. [Ch. IV. 

owner of the tithe is entitled to a tenth part of 
the produce of the land ; and, consequently, tint 
as often as there is a new increase, 80 cRjsa a 
new tithe becomes due. Every day yields soitte 
tithable matter, either personal, predial, or mix- 
ed; and tithes may be properly said to aike 
therefore de die in diem. (*) If ground is eaisen 
with mixed cattle, such as profitable and bairoi 
or unprofitable, tithe in kind is payable for tbe 
profitable, and agistment tithe for the rest ; but 
in this, as in all other cases, the usage of Ibe 
place must be observed. (^) 

Tithe of Payment of tithe of lambs or wbol in erne 

wool may psuish, will be no answer to the claim of iigiBt- 

be due in ment tithe in another. Thus, in a bill, by » 

and tithe of rector of one parish, for the agistment tithe of 

agistaient in aheep which were shorn and dropped their lambd 

another. 

in an adjoining parish ; as the lands where the 
sheep were fed were in the common fields belongs 
ing to both parishes, it was argued, that it wotdd 
be double tithing if the owner, having paid tithe 
of woql:and lambs in the parish where they Had 
dropped their young, and were shorn, should 
also be compelled to pay agistment tithe to the 
rector of the other parish : but the court said, 
that it was an inconvenience which the defendant 
had brought upon himself by not shearing a pro- 



1 



(") Aynsleyv. Wordsworth, 
2 Ves. and Bea. 335. 



(*) ^^&;e, c. 5. 249. anith 
V. Johnsox)> Bunb. 1. . 
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portionable number of his ewes, and letting them 
yean their Iambs in that parish where the tithes 
were claimed. (*)^ 

Yet if the sheep had been agisted part of the Of commons 
year in a common in one parish, appurtenant to OPP^J^^ ^r 
a &rm in another, the agistment tithe would not where their * 
then have been due to the tithe-owner of the tithe payal)lc. 
fcHiner parish, although the sheep had been all 
^om in, and the tithe of wool wholly paid to 
the tithe-owner of the latter, as tliis common 
would be considered as part of the entire 
finn, Q) For the tithes of commons appendant 
or appurtenant to farms, belong to the tithe- 
owners of thos^ parishes where the farms lie to 
which they are appendant or appurtenant, being 
pvta of them, and passing incidentally witli 
them. (') So much so that the purchaser of an 
estate free from rectorial tithe, with a right of ccrni- 
mon annexed thereunto, is not liable to pay tithe 
in respect of the allotted land in lieu of the com- 
num, afterwards enclosed under an act of par- 
liament. For as no tithe was payable before the 
eudosure act in respect of the cattle feeding on 
the common land, no tithe is payable in respect 
of the land allotted to the owner of the estate in 



. n Hatfield v. Rawling, in 
notis, Gwm. 1030. 

n Ellis V. Fermor, Gwm. 
1022. 3 Wood's Dec. 381. 



(3) Lambert v. Camming, 
Bunb. R. 138. Gwm. 647. 
Sir H. Etherington v. Hunt, 
Gwm. 1598. 
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50 Of the Mode qf Payment \Oi.VI. 

lieu of such right of common. (') It is other* 
wise of commons in gross** 

BjT whom In general, where common land is depastured, 

t^ef ^^ ^^ owner of the cattle must pay the tithes, the 
commoD owner of the soil receiving no profit firom itf)} 

not clearly known, the owner of the animal ii^ 
by express provision of the legislature, to naidlir 
them to the tithe-owner of that parish whferon 
he lives. (•) 

Of the mode The next, and not the least important qiies- 

fo/iSe^t^Sie ^^^ ^^ ^^ subject, relates to the quantum thit 
of agistment, the tithe-owner should receive for the tithe rf 

 

agistment Writers, whose names almost ciUiy 
with them conviction, have held, thilt the t^th 
of the total, or of the improved value, shotdd be 
paid : that is, that when barreti or unprofitaible 
animals are sold, the tenth of the sum tbtal ftr 
which they are so sold should be given to the 
tithe-owner of the parish wherein they have bfitf 



(') Steele v. Mamu, 5. Barn, 
and Aid. 22. Lord Gwydur 
Y. Foakes, 7 T. R. 641. 
StockweU V. Terry, 1 Vez. 
118. Moncaster v. Watson, 
S Burr. 1S75. 



(*) Fisher v. Lenian, bniib* 
3. in notis. Pory v. Wri|m 
Hard. 184. 

(')2Ar8Edw.6.c.J8.|5. 



* This principle was decided in tlie assessment of the land 
tAx, on a writ of error from C. B. to the court of Queen's 
Bench, Rex v. Fox. Hil. 4 Ann. B. R. Rol. 78. in error. Vide 
Qwm. 1027. 
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; or that if they have been purchased at ti 
certain age, and are afterwaftls flold, he^iribeiiM 
bsve the tenth of the improved value. But )iere 
&e good or ill fortune of tiie farmer, the jtt^- 
ttient of Hie grazier, the -skill or ignorance ^the 
bntch^^ would clearly havfe too -mudh influence 
mk^uesfion of itself ever vague-andiincertltin.(*) 
Besides which, it appears that tiie 'im)>roveti 
?due of the animal cannot be brought into the 
eHijEnote, the tithe not beiilg lor the anim^, but 
for the i;«due of the tiBhth part df 'tiie herbiEige 
eaten by it ; equally due, tharefbre, whether the 
iMffnid ikbproves, or, oil the other ^hatid, becomei 
lMki,^d 'dveti ultimately dies ; where cattle afb 
fiMeHed oil dl cfifces, as there is no herbage 
MKr, ^tiiere can ^be ^no i^tm^nt tithe due for 
ftin, and their improvement cannot be esti- 

SQt^bbW'is this Value ^x) be detenhineilP 
Ite^fi^^fHltibiorities dn the point appear chiefly 
lb fl^|lEUtt the yearty value of the land, somd- 
tanes allowing eighteen pence (*), or more ge- 
Mrfly, perhaps, two shillings in the pound. (*) 
Ytt% the cisetjf Startup nr. I>odderic^(*), an 



t*)^ilKs V. Harv6y, S 
(*) RDif V. Saul, 1 Anst. 
(^ Johnson v. Flrebrace, 



* (*)r H6lbe e th v; ^adotke, 
Hluxi.R.l64^ Smith V. Jdlui- 
8on, -Bulib. 1. GvUbert v. 
Eversly, Hard. S5. 

(OGwra. 587. 
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58 Loose Mode <jf demanding XQki. IV. 

annual payment of two shillings in the pounds 
^ according to the value of the rent, was decidedly 
rejected as void against the occupier. For the 
quantum of rent is not within the conusance <£ 
the tithe-owner ; it is moreover oftentimes in the 
power of the occupier to diminish his rent, by 
paying a large fine, so that the tithe-owner would 
thereby get next to nothing. 

Best mode ^be more equitable mode seems to be, to reav^ 
the payment, l^te the quantum of tithe by the <;ost of keeping 

the animal (m the herbage, the tenth of which cost 
shoidd be given to the tithe-owner. DednuB per- 
sohantur secundum mmerum animaUum et dierum. 
la tithes, as in every thing else, the value or sum 
due will be most easily uhderstood, by inquiring 
what the article in question is worth nt.^that 
time. Thus, if the ^ cost of keeping an animal 
one year is worth two pounds, the agistment 
tithe due to the tithe-owner is four shillings \ 
and if the second year it would be^ worth sey^ify 
shillings, the tithe is seven shillings ; and so of 
other years, weeks, and days. 

In suits for j^ ^\j^ for the tithe of agistment, a loose^ 
Sr. Sose mode of laying the demand wiU not be sufficient 
mode of lay- T^g particular animals which have fed on the 

mg a demand ^ 

insufficient, herbage, for which the tithe is claimed, should 

be specified. Thus, in a bill for the tithe of 
agistment of sheep, the demand being laid for the 
agistment, of barren and unprofitable cattle ; as 
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Aeep, in common language^ are not included in 
the tenn, the court refused to direct an account 
as to the agistment of them, . considering it too 
loose a mode of laying the demand. Q) 

Proof of the endowment of the small tithes is Pi'oof of the 
efficient to support a demand of agistment „7tS"*' 
tithe, although it has never been received be- ^f^^ ■«*- 
tore C) } and a vicar, provmg perception 01 small port a de- 
tithes, Cwhere the rector or impropriators have °^* ^^ 

^ r agistaaent 

never received other tithes than those of com tithe, though 
and grain), is entitled to demand tithes of agist- j* has never 
' ment, although such tithes have never before received, 
been received by his predecessors, and the docuy 
mentary evidence adduced in support of his 
daim, refer to small tithes generally, and. not 
to all small tithes ; and this though it appears 
that a pension or portion is payable out of 
lie vicarage to. the superior. (•) For though 
agistment tithe has not, in most places, been 
required to be paid, till within a recent, date, 
yet the tithe itself is as old as the tithe of 
hay, and this species of payment may have 
existed in very ancient times (*) ; nevertheless 
it cannot be claimed under an old grant from the 
crown of '* grain,* hay, and herbage^*' where 



C) Turner v. Williams, 
3 Anst. R. 829. 

(*) Byam v^Bootfa, 2 Price's 
H- 231. 



(^) Kennicott v« Watson, 
2 Price's Rep. 250. 

(*) Williamson v. Lord 
Lonsdale, Dan. R. 62. 5 Pr. 
R. 38. 
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there does not appear to have been any^ percqpr 
tion or enjoyment of this specific tithe* Q) 

(') Scott V. Lilw8on> 7 Pk*. H. f67. 



SECTION III.. 

Of the Tithe rf Com^ 

Corn, in The tithe of com is a predial great tttbe^ 

tiS^Ie?^ and is, in general, unless where the custom of 

the place is otherwise, tithable in the sheaf. C) 
It must be tithed, says Lord Ellenborough) in 
the first convenient state in which the tithe can 
be collected after the com is cul^ which \s in 
sheaves. Where, however, tithe com has be^ 
paid in any other manner, such as^ by gathermg 
the sheaves into shocks (^), or making them into 
cocks (^), the custom must be observed, and ^fi 
that manner it must still be paid. (^) 

tt has been said, that if there is a custom to 
mes^ure forth to the tithe-owner the tenth pa^^ 
of the com standing, the cuslom should be o1> 
served. (*) Such a custom would however noW 



(') I^edgar V. Lan^ey, 1 
Sid. 283. Bennet v. Short- 
wright, Cro. El. 206. Bird v. 
Adam8y 8av. 100. Stebi v. 
Goodlocky Moore. 91 3. Lamb. 
V. Tattersall, Gwm. 778. 2 
Wood's Dec. 418. Knight v. 
Halsey, 7 Term. R. 93. 



(»> Archbiflbop of Yor> 

V. Sir M. Stapleton, 2 At^ 

136. 
(%\ Wats. C. lu 540. 

(♦) Degge, c. 3. 235. 

(') Bobun on Tithes, ch. ^ 

36. 
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ifi all probability, be considered as void ; it i» 
quite impossible for the tithe-owner to collect a 
fair tenth by any such admeasurement, and a frau- 
dulent opening is made, or rather presents itself 
to the occupier, such as the partial manuring or 
sowing particular lands or spots. Hence, though ^Jj^Sff^i 
by the civil law the tithe-owner may be entitled i^i^ ^qgij 
only to the tenth ridge (*), it is presumed that, portioiw. 
by the cpmmon law, com must be cut, and 
cdlected into equal portions^ before it can be 
tithed- C) 

In many countiesi barley and oats are never ^ ^^ 9^^' 
cdlect^ into the sheaf; they are then tithable the sheaf, 
HI Ae cock, which is the first state in which thentithable 
%y ^ecpme of equal 9ize, so as to be cap^^ble but not in ' 
^ comparison,, and not in the swath, from ** awatk. 
iriikh it is impossibly to collect the right pro- 
ffqartipii. As custom supersedes the common 
law in obliging the occupier, in many cases^ tp 
fender his corn to the titlie-owner in some 
dterioF proce^ pr ta advice it another stage 
u|i tbe course of husbandry ; w will custom also 
ajybQvr hipi an adequate cpnsaderation for his 
tr^id^le. Thus, where a ^Kiqer iisuaUy put the 'P^f^^^^ 
^beaves into shocks, m^ in C9^ cxf bad weather, the tenth 
opened them when dry, this benefit, together with ^J^ ^^' 

the additional labour Igy t^. fmmer, was held a able by cus- 
tom,. 

C)^ Leon. R. 70. C.L. 5S9. Lcdgar v. Lap^Iey, 

(*) Degge, c. 3. 256. Wate. ' 1 Sid. 283. 

E 4 



56 Of the Qjuantitjf [Ch. IV- 

good consideration to support the custom of 
rendering the eleventh instead of the tenth 
shock. (^) 

Considera- Nor is it necessary that this consideration 
noTbe a^u- Should be accurately balanced between the tithe- 
rately balan- owner and the occupier, that there should be 

ccd 

. always an exact qmd pro quo in these compen- 
nations. It is enough to shew that there is a con- 
sideration for the dedlaction. Where the fBrmer 
does more than the law compels him, the law 
gives hun often the privUege of paying less, and 
whether there has been a little more advantage 
on one side or on the other is immaterial. Q 

6f the quan- The quantity that should be cut down before 
dowrTat aaa ^thing, and the subject of notice, have been 
time. fully entered into in a former chapter. The 

mode of tithing com comes under the general 
ride. A reasonable quantity must be cut down, 
ready to be tithed at one time, enough at least 
for a load, where the size of the field will admit 
of it, and if it will not, the whole field should 
be cut down. When the weather is unusually 
variable — ^the land liable to floods — somei of the 
crop ripe — ^the remainder otherwise — or the field 
sown with different kinds of grain — ^the rule7 as 
"was before mentioned, jiaturally admits of ex- 



(*) Smyth V. Sambrook, 1 . (*y Cockburne v. Hughes, 
Maule and Sel. Q^. \ and others, 3 Pr. \\ . 428. 



Sect III.] to be cut at one Time. SJ 

ceptions. (*) In a late case, where a farmer 
gave a general notice to the tithe-owner that 
he should begin to reap on a certain day, or as 
soon after as tlie weather would permit, and, 
before tithing, put all the sheaves when bound 
immediately into large shocks or riders, each 
consisting of ten sheaves, of which four were 
set on their ends against four others, with two 
covering sheaves placed roofwise on the top, 
ibr the purpose of protecting the whole against 
the weather, from which shocks the tenth 
Bheaves were afterwards drawn, without taking 
the n)of of the shock to pieces, and the remain- 
der of the shocks was removed by the fanner in 
two hours aflerwards, it was decided that the 
tithe-owner had thereby no reasonable opportu- 
nity of comparing the tenth sheaf with the other 
lune, which he ought to have had ; and that as 
com ought to be tithed in the sheaf, before it is 
made up into shocks or riders, this manner of 
tithing was vicious in its principle, the tithe- 
owner being excluded from seeing a great part 
of the heap, and thereby making a fair compa- 
rison. (*) 



(*) Hall V. Machet, 8 Anst. 1 (*) Shallcross v. Jowle, 
^15. Erskinc t. Ruffle, Gwm. I 13 East R. 261. 

961. 
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SECTIOir IV. 

Of the Tithe of Flaxy Hemp^ and Saffron. 

Flax, hemp, It has been already observed, that the tithes 

tithes. tidies* In order to encourage the growth of the 

two former articles; and in consideration of the 

difficulty that necessarily attends the manner of 

tithing them, the legislature has enacted, that 

Five shillings «ny person sowing hemp or flax shall pay to 

For SSi^e ^^ *^^ tithe-owner the sum of five shillings yearly, 

tithes. ^d no more, for each acre of land sp sown,, 

before the same is carried off from the groundi 
for the recovery of which the tithe-owner has^ 
the usual remedy at law. (*) 

Where the produce of land had, for a series of 
years, paid tithe to the rector, on the occupier's 
cultivating the land with saffion instead of qom, 
it was aigued that the tithe of saffit>n was also 
due to the rector. Tliis article, however, comes^ 
under the class of minutte decinue^ and as 'such is 
due to the vicar. Indeed, the length of time 
that land has paid tithe to a rector, can never be 
any bar to the vicar's claim, when the land is 
converted to the cultivi^tion of any other artiqle 
different in its nature and use. Q) 



(') 11 & 12 Will. 3. c, 16. 
1 Geo. 1. St. 2. c. 26. 
(*) Beding6eld v. Feak, 



Moore. 909. Cro. El. 467. 
Dean and Chapter of Nor- 
wich, Ow. R. 74. 
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'SECTION V. 

Of the Tithe of Hoy. 

Qb cominaii eight, the occupier of land is not Hay tithable 
obliged to make his grass into hay. It is not ^^^^to 
tithable in the swath, but in a state when it can which it is 
neither be called grass nor hay ^ namelyy in those 3^^ cuuiiig 

eocka into which it is first collected after putting and tedding* 

and tedding. (^) 

The gen^end rule is here i^ct|y exepipliited^ 
<iiat the right of th^ tithe-Qwner to take the 
€dthes accrue^ in the earliest stage of the course 
«f hiifibandry applicable to it^ when the tentt^ 
part can be distinguished from the other nine. (^} 
JE{aving been once tedded or fairly thrown abroad 
CroBi the swath j it may then, but not until theQ» 
lo^ collected into cocks and tithedi (') Indeed 
JMr. Jifstice Le Blanc said, that it cannot be 
^thed in the swath ; but after it has been tedded 
9nd divided into grass cocks, when the tenth 
jDart may be properly distinguished from the 
X^«t| it is then tithable, though it may b^ m(xre 
c^onvement, in many instances, io put it first into 
Siay cocks, but that can be onhf done ly con- 



(») HaUew^l v. Trappes, J 
*Taimt.5j?. & New. Rep. 178. 
E)x V. Ayde, 2 P. Wma. 

(M Knight V. Halsey, 2 



Bo«. and PuU. 172. 7 T. E. 
86. 

(') Newipan v. Morgan, 1 
Campb. N. P. R. 305. 10 
East, R. 5. 
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Of the Tithe ofaover. Tares, S^. [Gi. If, 



serU. (*) The whole ground must m that stage 
be fairly cleared, and a custom to put it into 
cocks, without raking round them, is therefore 
void (^) ; and this tithe must be paid, notwidi- 
standing beasts of the plough, or pail, or sheep, 
are fed therewith. (') 



Of dovtr, 
caret, and 
vetches; 
when cut 
green, and 
given to agri- 
cultural ani- 
maki* 



Clover, tares^ vetches, and lucern ai^ titUaUe 
in the same manner as hay, as well therefore iff 
their second as in their first crop. (^) Where these 
or similar articles are cut when green, and iheu 
carried from the swath, and given to- aniniali 
employed in the purposes of husbandry, tfaeie 
are several cases that state the produce th^ 
cut, and eaten green by agricultural cattle ^ 
not tithable. (*) In latter cases, however, tb^ 
court, on this kind of discharge being claimed 
ordered an inquiry whether the occupier \»i 
any other Jbdder or sustenance to €ru{^rt bi^ 
cattle without the green fodder that had been 



(') Shallcross v. Jowle, 13 
East, 268. 

(*) Staughton v. Hide>G wm. 
56^» Howard, v. Bovingdon, 
4 Wood's Dec. 546. Franklyn 
V. Gooch. Gwm. 144^ 3 Anstr. 
682. Tyler v. Bearblock, be- 
fore the Master of the Rolls 
in 1822, and before Wood. 
B. Essex Spring Ass. 1822. 

(3>Webbv. Warner, Cro. 
Jac. 47. 



(*) CoUyer ▼. Howei^ * 
Anstr, 954. Pomfret v. Lal^' 
der, Gwm. 530. Wallis v^ 
Pain, Bunb. 344. Wither-' 
ington V. Harris, Grwm. 584«' 

(5) Perry v. Sosun, Cro. El-* 
139. 2 Leon. 27. 1 Roll. Abr^ 
64«5.Collyer v.Howes,4Wood *'^ 
Dec. 440. Hayes ▼. Dowse^ 
Bunb. 279. Gwm. 679. Webl> 
V. Warner, 3 Bums. Ecc. L^ 
447. Cro. Jac. 47. Crawley v«^ 
Wplk. 1 Roll. Abr* pi. 7. 



Sect VI.] WtienctUgremforAgrkuUwalAfmnaUi. QX 

thus used. Q) We have now, says Rich^rds^ 
C. R the law as clear as can be ; there must not 
be any other fodder in order to excuse the occu- 
pier &om paying the tithes for green grass and. 
tues^ which he has given to his cattle, admitting 
the principle, that this produce, as weU as any 
other produce of the earth is tithable ; so that, 
prima fac^^ it is tithable at all events, if you^ have 
other fodder. Now other fodder means exactly 
what food means. Q) It appears, therefore, that 
a person would not be permitted to cut grass, 
and give it green to his agricultural animals, 
without its being tithed, provided he had other 
food at the same time, with which he could 
supply them. * 

(•) Mantell v. Paine, Gwm. r (•) Dorman v. Currey, 1 



1505. 4 Wood's D. 6^. Ste- 
▼eniT. Aldridge, Oxford Sum. 
Abb. 1817. 



Dan. Rep. 201. Dorman v. 
Sears, and others, 6 Price, 
R. 3S8. 



* De herM viridi, etiam non siccatd, si sic sumatur, vel 
necessaria sit ad pabulum animalium vel bestiarum, solvenda 
tttdedma. Lind. 



SECTION VI. 

Of ike Tithe ofHerbs^ Boots^ Vegetables^ FlowerSf Acoimsj 
Seeds f and Hot-house Plants. 

Of common right, tithes are due for herbs, Of the tithe 

roots, vegetables, plants, finits, and flowers j roots, vege- 

^er which head may be classed parsley, sage, tables,plants, 

onions, potatoes, cabbage, carrots, turnips, annis, flowers. 



6« Of the Titfie of H&rbs, Roots, ^* [Ch. IV- 

mint, rue, apples, gooBebenies, pears, plums, 
cherries, currants, lily-flowers, and the like, all 
of which are small tithes, and may be demanded 
in kind, even Miiieire tliey iare g^ered by some 
dther person th&n the ewner, tuiless stolen, though, 
in moist places, sdme ^piecuniai^ consideration is 

generally giv^n for ^theitt. (* ) 

» 

All small It has been before stsMcd, that however colii^ 

viited, whether in gardens, commons, large nr 
small fields^ these and similar articles af^ ^alfte 
small tithes. A general rule has been laid 'down, 
and for the sake of certainly, it must be adherad 
to. The argument that the ocGUjner has it in 
his power to change the property, and sow whole 
fields with any of- these articles instead of com, 
is not a sufficient ' objection Ix) the prindpie.' 
Hthes are a fluctuating uncertain inheritance, 
and depend entirely upon that course of husban- 
dry which the occupier chooses to adopt (^) 

* * 

Mode of The tithe of potatoes and turnips muSt'bie set 

the*tSie"of ^^* "^ ^"^y ^*^*^ wherein the tithe-owner is ena- 
potatoes and bled to arrive at a fair and just comparison of 
'"™P*- his proportion. The occupier is not obliged to 



(») 2 Inst. 252. Gibs. Cod. 
6S0. S Com. Dig. Tit. Dis. 
H. 10. Cluver v. Fullen, 1 
Wood'sDec. 212. Stile's Case/ 



(») Smith V. Wyatt, 2 Atk. 
364. Beirick T. NtchoMa, S 
Wood's D. 243. Travis wGilL 
3 Wood's D. 372. Turton v. 



Lit. &. 147. (Jhapman v. Bar-' j Clayton, 2* Wood'is Dec. ISO; 
low, Biinb.' 1^84. 
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liQstow more labour than the tiisltUre of the thing 
teqmres for the benefit of the pars6n ; if the fhn- 
mer does not put them into heaps for himself, 
a court migfU perhaps hold thM he need not do so 
for the tithe-owner Q) ; but rfdges ttnd fiirrows 
.are generally unequal in a field, abd -the fiiir^t 
way seems to be to set them bat 'in heaps »bf 
equal magnitude on the spot Where *they are dug; . 
tithing them by the single pOtatoe or turnip is 
liable to iraud ; a great difference generally ex- 
ists in the size of each, and the occupier is ndt 
^owed to bring them home, and there measure 
them for the tithe-owner. Q) 

Where they are^drawn to feed cattle, and not When drawn 
put into heaps by the occupier himself for his ^^^^^ca^t'«- 
own purposes,' it will not be necessary to gather 
them into heaps fbr the tithe-owner, but it wilt 
be sufficient if every tenth turnip is thrown aside, 
as drawn, on a ridge opjposite for the tithe^ 
owner, as no person is obliged to bestow more 
labour than the nature 6f the thing requires for 
the benefit of the tithe-owner. (*) They are Payable 
payable though cultivated on land which has "^^ ^**^- 
yidded the tithe of com before the same year,, tivated the 
and in their second as well as first crop, though ^^Jq^^ 



(*) Newman v. Morgan, 10 
East R. 11. and 12. 

(*) iBeaumont v. Shilcot, 
Gwm. 945. Bosworth v. Lim- 
brick, Gcwm. 110 U For the 



history of potatoes, see a cu- 
rious note in Grwm. 1215. 

(3) Newman v. Morgfan, 
10 East R. 1^. Blaney v. 
Whitaker, 10 East, 12. 



fii Of the Tithe of Acorns and Seeds. [Ch. IV. 

the object in raising such second crop is entirely 
for the sake of meliorating the soil for the fot 
lowing year. Q) 

Of the tithe Acoms or masts, under which latter word 
of acorns. ^^^^ included most of those articles whieh the 

old laws call pannage, or the fruits of the forest 
on which swine were accustomed to feed, ar^ 
tithable according to Lord Coke, because they 
renew yearly Q) ; if, however, they are not ga- 
thered, but left as wild fruit under the tree to 
be eaten by hogs, no tithe is due for them. (*) 
Like other articles, the tithe of acoms is pay* 
able in the first state into which they can be 
collected in equal portions after severance &om 
the tree. 

Of the tithe The tithe of seeds is a small predial tithe, and 

payable only when no tithe is taken of the heiba 
or plants themselves. (^) 



of seeds. 



Of the tithe It is a question of some importance, wheth^ 
planu. ^^^ pine-apples, grapes, melons, and hot-house plani^ ' 

in general, are tithable or not The leading 
case upon this subject, which was brought 
before the House of Lords, and ultimately went 



{}) Bordley v. Tims, Gwm. 
540. Hall V. Filtz, Gwm. 
606. 

(») 2 Inst. 643. 11 Rep. 
49. a. 



(3) Anon, Het. 27. UuR- 
40. 

(♦) S Cora. Dig. Tit. J>iS' 
H. 10. 



Sect VI. and Hot-home Plants. 6S 

off upon another point, is Adams v. Waller. (*) 
It was then very ably argued, on the one side, 
tkt the produce of a hot-house is not the pro- 
diice of the earth ; that if tithe is payable for 
such productions, it must also be for those of 
pote in a house, sallad raised on a flannel ; and 
tiiit things, not the produce *of the soil and 
dimate, cannot be tithable Q) : on the other sid^ 
it was observed, that every thing raised in a 
garden is principally in consequence of manure 
and labour, and yet tithable ; that cucumbers 
vrere never objected to ; that cherries, walnuts, 
cabbages, and potatoes are all exotics; that 
the expense could be no objection, as it would 
have excluded cabbages and most other things ; 
and that hereafter the raising pines may cease 
to be expensive, (*) In the judgment delivered 
ui the Exchequer, Sk3mner Lord C. B. said — 
'^ As to melons, pines, &c. I know not how to 
draw any line between thepi and other produce 
of gardens. What is the tithe of gardens? It 
i8]iredial» Tlie notion of artificial heat and 
BOfl would exclude almost all the produce of 
gttdens : things raised under glasses are raised 
in in artificial soil \ but they must all be subject • 
to the same rule. Inoculation, to be sure, is a 
«wk of art; but art and expense used will not 

(') Adams y. Waller, Gwm. I (*) By Macdonald, Kenyon 



liO^. ^ Wood's Dec. 159. 
"IBro.P. C. 68 2d ed. by Tom- 
Hoa, called Hewit v. Adams. 



and Selwynu 
(3) By Mansfield. 
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make any difference/' So £yre» Banm, added- 
<^ Hot-house plants are certainly not exempt 
The like hardships occurred in wastesy maddet; 
&c. ; but an act of parliament was necess^iytfr 
exclude the right of the parson. The gemd 
rule is clear, and the inconveniences attendingit 
are not great ; and mutual inconveniences ivil 
suggest mutual moderation ; if not, a court d 
justice cannot help it" Hence we may probsUj 
conclude that the produce of hot-housefly like 
that of gardens, is, dejure, tithable. (^) 



SECTION VII. 

Of the Tithe of Heps. 

Tithe of The tithe of hops is a small predial tithe (*> 

predid tiSic. ^^ heing an article of recent mtroduction into 

the kingdom, that is^ since the time of 1^ 
memory, no long practice nor custom of rendfi** 
ing any thing in lieu of them can be eflfectuaDf 
maintained. (') 



(*) Worral v. Miller and 
Sweet, 3 Anst. 632. Gwm. 
1436. more fully reported in 
Plowden on Tithesr, p. 130. 

(») Uvedall v. Tindall, Hut. 
R. 78. Legard v. Elcocke, 



2 Keb. 36. | 2 Vez. 506. 



(') Crouch V. Risden, 1 
443. Gee v. Pearch, 1 Worf • 
Dec. 386. Hops began to be 

used in this country in ^^ 
reign of Queen Elizabfd^ 
Chapman ▼•Smithy Gwm.dS^ 



Sect, VII.] Tithable after tliey are jkked. 9/ 

It was formerly held, that the modus expo* 
nmdif or mode of settmg forth this tithe, may 
iaSkff uk difierent parishes, and that any manner 
Iqr which the tithe^wner can conveniently re« 
ptm^ the .tenth of the produce of the hop 
gmmdt must be sufficient. (-) It seems, bow* How tith- 
imr,' now perfectly settled, that the regular ^^^* 
ibd usual mode of titbing hops is by taking the 
teath measure after they are picked, and before 
they are dried. (') This is quite consonant to 
the rule that has been laid down for taking 
other predial tithes, namely, that the article is 
to be collected in the earliest stage, when the 
tenth part can be fairly and visibly distinguished 
inrni the other .nin& 

The chief question that has been agitated on No custom 
thk subject is, whether a custom or old practice vary^e^rule. 
Xiif aiicty years or thereabouts, in particular places, 
9(')f$pxig tithe hops in some other manner -^ 
tttdi, for instance, as. the tenth row when the 
ions were, equal, or if otherwise, by the tenth 
hiDTnCouldbQ allowed, in opposition to the 
general rule. 

. <^ 

In an old case, where an ancient usage was 
said to prevail in a parish, that the tithe-owner 



(') Ledgar v. Langley, 
1 Sid. 38S. 

*f) Bate V, Spracking, 
BinO^ .20. Bliss y. Chandler, 

F 2 



2 Wood's D. 146. Stedman 
V. Lye, 1 Lord Raym. 504?. 
1 Roll, Abr. 644* 
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was obliged to accept the tithe hops by the 
tenth pole or hill, after the vines were severed 
from the ground, and stripped off the poles, an 
issue was certainly sent to a jury, but the custom 
was pronounced bad. (') In two later cases, 
where this point was again argued, it was also 
held that the tithe ought to be set out after the 
hops are picked from the bind or stem. Q) It 
was said, on the one side, that as local usages 
are permitted in the mode of setting out other 
articles, so ought they to regulate the manner 
of setting out the tithie of hops ; on the other it 
was argued, that hops are an article of modem 
introduction, cultivated since the time of legal 
memory, and that, though reasonable usage 
may locally supersede the common law, and in- 
troduce a different rule, yet the common law 
cannot be different in one place from what it is 
in another. Hence, iipon the latter principle^ 
a late case has set the subject decidedly at rest^ 
and confirmed the doctrine that hops are tithaUe 
by measure, after they have been picked frt>m the 
bind, and that no usage can vary the rule. (*) 

Tithe of hop It may be here observed, though perhaps more 
P ^ properly belonging to a subsequent section, that 



(") Sneyd v. Unwin, 2 
Wood's Dec. 40S. 

(•) Tyerg V. Walton, Gwm. 
841. Sneyd v. Unwin, 2 



Wood's Dec. 4>77« In notis. 
Gwm. 775. 

(») Knight V. Halsey, 7 T. 
R. 86. 2Bos.&Pul].'m. 
Vide Campb. N. P. R. S0& 
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k has been said that no tithe is due for the poles 
; ued in a hop garden^ the tithe of hops having 
^ been taken. The point does not appear to have 
^ been at present decided^ and the cases are 
> altogether contradictory. It seemsy however^ 
to be the better opinion, that tithes for hop 
poles are not due, on the principle per quod 
• immasjiunt uberiores. (" ) 



SECTION vin. 



Of the Tithe of Peas and Beans. 



The tithe of peas and beans is a great predial Tithe of peas 
tithe, whether sown in large or small* quan- ^l|^^^^!ll 
titie8»(*) Neither the manner of cultivating, tithe. 
Qor the time of gathering these and similar 
irtides, as has been already stated, can affect 
the nature of the tithe in question. Thus, when 
sown in fields, and gathered from the stems and 
stalks by gardeners who sell them green in the 
pods, they are nevertheless great tithes, and due 
to the rector of the parish. (*) They are indeed 
of the nature of all other kind of grain. It is 



(') Bate T. Spracking, 2 
Wood's Dec. 87. Bunb. 20. 
Gee V. Perch, Gwm, 563. 
1 Wood's Dec. 386. Degge> 
c. 4. 246. 2 Inst. 652. 



(*) Gumley ▼• Burt, Bunb. 
169. Awdry v. Smallcombe, 
Gwm. 1526. 

(') Newton v. Bird, 2 
Wood's Dec. 54. 

3 
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When eaten % tfie Occupier. [Ch» IV* 



most probable, that in former times they vere- 
gatbed, or bound up like biu'lej and oate; at 
all eveftts they are of a nature oE^able c€ being 
so bound together ; and therefore an endcm* 
ment to a vicar, giving him all the tithes of the 
parish, proeter dechnas garharumfiau etmolen^ 
dmiy does not extend to the tithe of these 
articles. (*) 



When ap- Another distinction has been taken by most 

plied to the ^^iters from the application of peas and beans 

sustenance ^^ * 

of the occu- to the sustenance of the occupier and his family. 

&\W.^ ^'* A very learned modern writer states, " that if 

the occupier gather them green to spend in 
his house, where they are accordingly eaten 
by the family, no tithe shall be paid of them 
by the law of the land, without the aid of a 
local or particular custom to effectuate the 
exemption/' (*) There are, undoubtedly, many 
authorities in support of this doctrine, and an 
exemption from the payment of tithes, in con- 
sequence of the consumption of the articles in 
the occupier's family, has upon many occasions 
been permitted. (^) It must, however, be ob- 
served, with all due deference to such autho- 



(*) Sims V. Bennet, Gwra. 
875. 

(*) Toller on Tithes, ch. 4f. 
119. 

(5) Hele V. Bragg, Gwm. 
861. I Roll. Abr. 647. Bald- 
win V. Atkinson, 4 Wood's 
Dec. 48. Robinson v. Tun- 



stall, Gwm. 861. Facy v. 
Long. Cro. Car. 237. Under- 
wood V. Gibbon, Bunb. 3. 
Rookett V. Gomershall, Lit* 
367* Austin V. Lucas, Moore^ 
909. Tilden v. WaJter, 1 Sid. 
447. Anon. Gwm. 428. 
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rities, which with a court might probably still 
have their influence, that the principle of the 
law of tithes can hardly admit of so loose and 
general an exemption. 

Is it meant that all articles cultivated alone 
for the use of the occupier's familj^ are to be 
exempt from tithe ? If so, the agriculturist who 
ikrms his little domain for that purpose only, 
will live entirely tithe-free, and the land, the 
tenth part of the produce of which has been for 
centuries the property and in the perception of 
the tithe-owner, at once becomes exempt from 
the payment of tithes ; and supposing the paft*ish 
inhabited by six or seven persons of this descrip- 
tioiij the tithes thereof are gone. But if, on 
the other hand, certain articles are to be exempt 
on this account, where is the line to be drawn, 
and on what principle is it that a court can 
know where to pause ? " I know no case,'* says 
Lord Hardwicke, " where things not originally 
tithable in their own nature shall become so 
liable by the subsequent use of them : the sub- The subse- 
sequent use of a thing, as it alters not its nature, ^^®^."f® ^^ 
cannot add to it a tithable quality which it had cannot alter 
not before ; if it could, why should it not hold J^^jjf ^^ 
vice versa ? (') 

It seems doubtful, therefore, whether an 
exemption upon such principles would now 

(«) Walton V. Trydn, Arab. R. 130. Gwm. 821. Vide 
Sims y. Bennett^ Gwm. 889. 

F 4 
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be permitted. Indeed it has been once held, 
that a custom to exempt from the pajnoDtent 
of tithes such peas and beans as were gathered 
green, and used in the family of the owneri 
in consideration that he should set out the 
tithes of the residue respectively in poaks and 
sheaves, at his own expense, was bad } ^e 
court, by entering into the consideration of the 
pustom, implying that there was dejure no such 
exemption (') ; and in the case of Williamson v. 
Lord Lonsdale, in February one thousand eight 
hundred and eighteen, in the Exchequer it was 
decided, that potatoes and turnips consumed in 
the* family of the grower are liable to tithes } 
Lord Chief Baron Richards then having said, 
'' I shall get rid of one part of the case, because 
it is sufficiently clear. The defendants claim an 
exemption from the payment of the tithes of 
potatoes and turnips if used in the family ; and 
in support of this claim, the case of green peas 
has been alluded to ; but as that is a solitary 
exemption, and as I cannot find a case which 
says,v that potatoes and turnips grown upon dif- 
ferent parts of the farm, but consumed in the 
family, should be exempted from tithes, I am 
not inclined to extend it further/' 

Of the man- These articles are to be set forth according to 
^^l^fy^^^ the general rule before laid down, namely, in the 

first stage in which they become of equal parcels, 

r) Pearse v. Hall, 2 Wood's Dec. ^56. 
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ao as to be capable of comparison. It is not 
clearly decided in what that state is ; and in 
jMiantell V. Paine, it i^ras s»ld by the Chief Baron, 
that there was no method of tithing them laid 
down in the books. (') It appears, however, 
irom what dropped from Lord JSllenborough 
fuid Mr. Justice Bayley in a very late case, that Mutt be col- 
it is the duty of the occupier to collect them JSl^""*^ 
into cocks, which seems to be the first stage in 
which they are tithable j and that the mere put- 
ting them into wads, which is little more than 
wvering them from tlie root, is insufficient. (^) 



SECTION IX. 



Of the TUheofWood. 



In consequence of a canon made in the Canon made 
seventeenth year of the reign of Edward the ^J^^p 
Third, by Stradford Archbishop of Canterbury, of Canter- 
ordaining that the tithe of all kind of wood should ^^* 
be paid within the province of Canterbiuy, be- 
fore which period wood was only tithable by 
particular custom (*), several petitions were suc- 
cessively exhibited by the commons in parlia- 



(«) Gwai. 1511. 
(*) Smyth V. Sambrooky 
1 Maule & Sel. 75. 



(') Hicks V. WoodisoD, 12 
Mod. 111. Lind* de Dec. 
lib. 3. tit. 16. p. 189. 



^4 When df 7>mnty Year^ Growth. [Ch. IV^ 

ment, praying that the king would ordain a 
remedy, and that prohibitions might be granted 
to all who were impleaded of the tithes of wood, 
without having a consultation. 

Great wood, After many ineffectual struggles and remon- 

yews^wih ^^^^^^9 ^ consequence of the joint complaints 
or more, e^", of the great men and commons, in the parlia^ 
tiUies/^™ ttient of the forty-fifth Edward the Third, a sta^ 

tute was at length passed, exempting from die 
payment of tithes great wood of twenty years* 
growth or more, and enacting, that upon a suit 
commenced in the spiritual court for such tithes, 
a prohibition should be granted, as had been 
used before that time. (') 

In an age when the clergy challenged an 
exemption from all secular jurisdiction — when 
treason itself* was declared to be no canonical 
offence, nor allowed to be a sufficient reason 
for deprivation or other spiritual censure— when 
almost all the learning of the time was possess&d 
by the priesthood, and the chief departtnents of 
the government intrusted to their care — and, 
above all, when the laity, beginning to emancipate 
themselves from the thraldrom in which they had 
been long encircl'ied, first began to question, to 



(*) Rot. Pari. 17 Ed. III. 
Art. 29. 18 Ed. III. Art. 7. 
and 9. 21 Ed. III. Art. 48. 
25 Ed. III. Art. 27. Stat. 



45 Ed. III. c. 3. Rot. Pari. 
47 Ed. III. Art. 9. 50 Ed. III. 
Art. 141. 2 Inst. 642. 
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inquire into, and oppose the power of the priest 

at home, knd the p6pe abroad — it was not pro* 

babie that the church would remain silent under 

any enactments tending to deprive them either 

of their privileges or revenue. Hence, under 

the pretence that this was not a statute of suf* 

fident authority, but merely an ordinance, in 

their subsequent petitions and canons they don* 

stftntly questioned the authority of the temporal 

<3ourts^(') ; so much so, that in a following par^ 

liament the commons again petitiimed that it 

might be enacted, that no tithe should be due 

fbf wood above twenty years' growth j and that 

in all such cases a prohibition might be granted^ 

To which it was answered, that such prohibition 

should be granted as then-before had been 

used; (*) This answer, being compared with the 

conclusion of the 45th Edw. III., has, according 

to Lord Coke, given i^uch an end to both theae 

points, as Vio question has been m^ thereof at 

any time since (*) j and the act has continued to 

be the rule of decision, prohibitions having . 

been constantly granted to suits instituted in the 

epiritual ciourts. . . \ 

-   '• . ' / ^ . . "■  . •  ■■•'■• 

/In construing the statute, gr^t difierence of 
opinion formerly prevailed* It was long a 
question how the words ^05 iow, great wood, 

(' ) Deggc, c. 4. 241 . 2 Inst, j (*) llot Pari. BQ Ed. HI. 
643. I (4 2 Inst. 643. 
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should be considered ; and of what age wood 
ought to be before it is exempted from the pay- 
ment of tithe. 

Definition of Lord Coke says, that gros bois signifies 
groe bolt, gpecially such wood as either has been or is by 

the custom of the country timber ; and that all 
such wo6d, if of the age of twenty years or mor^ 
is free from the payment of tithes. (*) Tliis 
principle has been since confirmed bodi by the 
authorities of Lord Hardwicke and Lord EUra* 
borough. The statute does not import to exempt 
all wood of twenty or forty years* growth, biit 
such only as comes under the denomination of 
gros bois, or great wood. 

Two things therefore must concur to exclude 
or privilege wood from a liability to tithes } 
namely, its being of the specified age of twenty 
years or more, and its being gros bois. (*) 

What wood Our attention is naturally led to enquire what 
w(^^and species of wood it is that is thus privileged under 
what made the title of great wood. In all counties, oak, 

80 bv CU8* 

iom. ash, and elm of twenty years' growth are con- 

sidered timber, and therefore as such exempt 
from the payment of tithe. (') The exemption 
is not, however, confined to wood of this de* 



(») 2 Inst. 642. Fox v. 
Thexton, 12 Mod. 524. 
(•) Ford V. Racster, 4 M. 



& Sel.136. Soby V. Molins, 
Plowd. R. 470. 
(') Degge, c. 4. 244. 



Secti IX.] Titfie of the appendices of Trees. Tf' 

scription j beech (^), cherry (*), holly (*), z&* 
pen(^), horse chesQut» lime, walnut trees (^)f 
and willows (*), are by the custom of the coun- 
try in many places timber. 

iyS all timber trees thus exempt from tithe^ When trees 
etthw by the common law or by custom, it may appSdig^ 
be observed, as a general rule, that the bark, sre ^^^ ex- 
lop^ tops, and cuttings from them are in like ^™^ ' 
manner free, being accessories to an existing 
priyileged principal matter, and from their nature 
and ordinary use not likely to be cut down in 
any regular course. (0 



It was formerly held, that tithe was not due 
for the shoots and underwoods which grow out 
of the roots or stocks of privileged timber trees, 



(*) Layfield v. Cowper, 
1 WoodV D. 330. Bfl>ye v. 
Huxley, Bunb. R. 192. Ab- 
bott V. Hicks, 1 Wood's D. 
S19. Aubrey v. Fisher, 10 
East, R. 446. Beech, or buck, 
from whence the county of 
Buckingham takes its name, 
is there always considered as 
timber. ^ 

(*) Chiq^man v. Barlow, 
Bunb, 183. Duke of Chandos 
T. Talbot, 2 P. Wms. 606. 

(') Finder y. Spencer, Noy, 
30. 



(<> Wright T.Powle,Gwm. 
357. 

(^) Duke of Chandos v. 
Talbot, 2P. Wms. 601. 

(<0 Guffly T. Pindar, Hob. 
219. 

(^) Brook V. Rogers, Cro. 
Jac. 100. 1 Roll. Abr. 640. 
Layfield v. Cowper, 1 Wood's 
Dec. 331. Lewis Bowie's 
case, 11 Rep. 81. Reynold's 
case, Moore, 762. . Stampe 
T. Clinton alias Liford, 1 Roll. 
Rep. 95. 



Of the shoots 
and under- 
woods which 
grow out of 
ttie roots or 
stocks of pri- 
vileged trees. 
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of what age soever (^) ; the gennins and branches 
from these roots were said to be parcel of the 
inheritance, and therefore not tithable. (') This 
doctrine has in later cases been impeached^ and 
overturned. A distinction has been made -be- 
tween the tops of trees growing from others that 
have been headed and lopped, atid gennins that 
grow from the stools of trees entirely cut down. 
In the former case, the old privileged tree 
remains, and is, as it were, still the principal 
matter, and therefore exempt from tithe ('); 
for a tree once privileged never loses that 
privilege, and therefore, when rotten and 
cut down for fuel, is not tithable (^) : in the 
latter, there is ho tree left ; the wood becomes 
an entire new wood ; great part of the copses 
or underwoods of the kingdom are gerinins 
from such stools of timber trees, and, if not 
tithable, the clergy would be deprived of 4;he 
tithe of many underwoods. (*) The doetrine 



(«) 2 insU 643. Liford's 
case, 1 Roll. Abr. 640. 11 
Rep. 47. Ranne v. Patison, 
Moore, 908. 

(») 2 Inst. 643. 

(S) Morden v. Knight, 2 
Wood's Dec. 478. 

(♦) Gould's Rep. 145. 

(4 Walton V. Tryon, Amb. 
133. Amler v. Jackson, 3 
Wood's Dec. 225. Wallbank 



V. Hayward, 3 Wood, 5J2. 
In North Wales it is a com- 
mon practice to cut the wood 
periodically. A new tree 
arises from the old root, which 
is, at the proper period, bark- 
ed, faggoted, and sold ; and no 
land yields a better profit than 
the natural growth o£ the 
mountains thus cultivated. 
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thus laid down by Lord Hardwicke may be now 
considered as quite settled on the additional au- 
thority of Lord EUenborough. In a very late 
case, the question was^ whether oak wood of 
more than twenty years' standing, growing, not 
from acorns, as original or maiden trees, but 
from old stools, which stools belonged originally 
to trees which had stood more than twenty years, 
were so clearly entitled to an exemption by the 
' statute, as to make a verdict subjecting them to 
tithe a wrong verdict; and the Court, after 
taking time to consider, said, that the exemp- 
tion, naturally and by legal consequence, em- 
braced whatever constituted a part of gros bms, 
or timber of the requisite age, but it did not 
comprehend that which never made a part of or 
co-existed with the gros bois of the due age» 
and could not therefore comprehend germina 
cut before the tree was statutably gros bois, nor 
the wood growing from the stool on which the 
gros bois once stood, but stands no longer, or 
the germins springing from the root of what 
was once the root of gros bois, but is so no 
longer. Q) 

Wood used for building houses, for fencing of the tithe 
grounds on a farm (*), for fuel burnt in the o^'^®^ 

on the pre- 



{•) Ford V. Racster, 4 M. 
k S. 130. 

(*) East V. Harding, Cro. 
El. 499. Crouchet v. Col- 



h'ns, 1 Saund. 143. 2 Inst. «"»«•• 
652. Hetley, 88. Anon. 
1 Vent. R. 75. WaU. CI. L. 
546.. 
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house (^), or for making bricks for the use d 
the occupier's houses within the parish (*)ii8 
said not to be tithable. (*) The want of prin- 
ciple in the general idea that the siribsequefit 
use of an article, whether wood or any thiii|^ 
else, is to determine its liability to being tithed 
or not, has been already fully stated in the last 
section in this chapter. A strong reason should 
be given for thus allowing an unreasonable di^ 
tinction and confusion in the law of tithes. An; 
old case seems to put the proper construQtiott 
on this point ; namely, that the discharge from 
the payment of tithes, in consequence of tbeit 
subsequent usage, can only be claimed on tbe. 
principle of special custom, operating by way of 
exemption in respect of some satisfaction to tbe 
tithe-owner, which it lies upon the parishioner to 
show. (^) Lord Hardwicke, in his able JQ^*. 
ment referred to, strongly supports this doctrine. 
A custom to be discharged of the tithes of wood 
used in husbandry, houses, or repairing feooei 
on the premises, may be undoubtedly goodC) 
But does it follow, that because wood is xhxfi 



(') Thompson v. Holt, 
Gwm. 671. Degge, c.4>. 243. 
AuBtyn V. Lucas, Cro. £1. 
609. Scoles V. Lowther, Lord 
Rajm. 129. 

(*) ] Roll. Abr. 645. Thorn- 
hill's case, Hetley, 93. 

(S) Roffle V. Harding, 8 
Via. Abr. 59i. Turner v. 

II 



Weedon, Gwm. 524. Bun- 
lem V. Spencer, 2 Wood'* 
Dec. 380. Gould's R. 161* 
SSalk. 347. Sed vide Sotftb 
V. Williams, Gwm. 608. 

(♦) Norton V. Fermeri C^ 
Car. 113. 

(*) Waterman r. Jod^ 
1 Wood's Dec. 468. 
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used, it becomes of common right discharged ? 
If the principle is good on one side, it ought to 
be so also on the other, and timber, such as oak, 
ash, and elm, cut for sale, and carried from the 
premises, or when become dry and rotten from 
age, and uiiiit for the usual purposes to which it 
is in its sound state applied, should be made 
tithable : a proposition contrary to law.(') As 
when wood, which has once acquired its privi- 
lege, cannot be rendered tithable in consequence 
of either its subsequent use or application ; so, 
if by its nature it is incapable of the statutable 
privilege, it is difficult to see how the applica- 
tion of it can reasonably bring it within it. As 
custom is to decide what is timber, so may cus- . 
tom operate in exempting from tithe that which 
is not timber. But to go beyond this rule seems 
to lead to every kind of uncertainty and fraud. 
Wood may not be used for several years after it 
is felled : at the time of severance, it may be 
impossible for the owner to say to what use he 
means to apply it: before it is used at all, it 
may have passed through a number of hands, 
and the tithes, in the mean time, may have been 
possessed by many different persons. 

Again, if such an exemption is allowable, on Hearth 
what principle is the hearth penny or smoke smoke 

(') Ram V. PatensoDy Cro. | Moore, 908. 
£1. 477. Broke and Rogers, 



» Of the lithe qf Bro9t^ Heaik, ^. [€b.Vi. 

penny conatanlly paid f^ If wood thua use^ ms 
not 4? jure tithable, it seems difficult to ludei^ 
stand why any payment should be given in lieu 

Nef)nrthekt8^ if' wood is nsed ibi the piopK 
tioa and the furtherance of the other tithes^ hm, 
aa in pther cases, an exemption 4[nay be albved 
an the principle of not permiltiDg double 
tithmg. 

Tithe of Thua ft prohibition was granted in Jb snit for 

heaX' tithes if£ hroora^ heathy furze» and feniy wheie it 

furze/ and was suggested thajt the defendant kept a bou8i> 

of' husbandry, and used the broom to bum^ an^ 
tike ftirsie to make po^s i^pon hiis groiuid fcM? 
sheep(^ ) the tkhenown^ having therel^ pfo^ 
oured uberioires deeimMi on whieh^priniccplealoD^ 
the oceupier appeara to be exempted fiMxa tb0 
paym.ent of tithes on articlea otherwise dejutif' 
tsthdUb. ^) Hence, where a prohibition lai* 
prayed to stagr a suit ibv tithes qti w^mm^ tb^ 
ptaiatiff suggested that he had a house in ti^ 
parisliy and the. wood waa cut Ibr foel burnt ii» 
the house ; but the* court said^ that thiB^ wostt 
not serve, unless it was expressed that the house 



(*) Brinklow v. Edmonds, 
Bunb.R,307. Hick v. Wood- 
son, 2 Salk. 655. 



C) Dr.Wats,'8Keb-6»S. 
(^) Rooket V. GomenbaO) 



Seet^iX-] Of the Tithe of Pndt Ttees. i& 

wa» for maifttenatice of budbandff, by redsoii of 
thich the parson had uberiare^ decifnas* (*) 

It seemi^ therefore not improbable^ thait Ott M Subsequent 
ttm^tim froni the tithe of wood being claimed, "^ "^^ "^^^^ 
in consequence of its subsequent nsie, the court 
might inquire whether there was any custom in 
wpport of such exemption, or whether the^ titles 
m the pmish were thereby m^feased. The art*- 
ttorifees, however, of comrmdn right eiefmpfiAg 
this article when applied to any of the pfiirpos^i^ 
iMotkmed, are undodMedly numerotfs^ Atld 
ttitsij of them, if must be cofyfesa^d^ of such 
we^ht,.thatrt may be questionable whet&er or 
not they woufd be disregarded. 

Thetfthes of dl fruit ^jrees, whether growing Tithe of 
infiddskl^)^ orchards^ nursery-grounds^ or gar- fr*"^-^"^«««' 
dmis, are predial tithtfff, and their frttit ttthabie 
^etf it is gatfeered^ or when it falls from the 
tree. (*} It has been said, that when tithe is 
paid for the fruit of trees, if in the same year the 
tiM themselves are cut down and sold, no tithe 
is dae for them. (^) This doctrine, however, 
niittt, be distinguished from the case of Grant 
^' Hedding, where it was decreed that tithe was 
lue, as well from those trees which yield tith- 



C) Tflden v. Walter. 1 
^eut. R, 75. Sid. 447. 

(') Chapman v. Barlow, 
^ttnb. 184. 



(*) Lister v. Foy, Gwm. 
581. 

(^) Baxter v. Hopes, 2 Inst. 
621. 
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able fruit, as from those which produce none. (^) 
So where plants growing in nursery-grounds are 
either given away or sold for the purposes of 
being transplanted into another parish, their 
tithe is due to the tithe-owner of that parish 
wherein they are reared. Q) 

Of the man- In setting out the tithe of wood, which is de 
out thrtithe v/^^^ ^ great tithe (®), it is sufficient if there be 
of wood. no custom or usage to collect it into loose heaps 

or boughs : but if there be any usage in the 
parish, it must be particularly attended to ; and 
if* it has been customary to bind it up before 
setting it out (^), or to count the tenth faggot or 
billet (*), such custom must be observed. 



(«) Hard. 380. Gwm.5l5. 
(*) Gybbs V. Wybourn, 
Cro. Car. 526. 
(5) Reynolds v. Greene, 



Gwm. 1573. 2 Bulstr. R. 

27. 

(*) Gee V. Perch, Gwm. 
581. 

(5) Degge, c. 4. 246. 



Ch. v.] Tithe qf the Young qf Beasts, SIf 



CHAP. V. 
Qf what Things a mixed Tithe is due. 

SECTION I. 

t 

Of the Tithe of the Young qf Beasts. 

nnHE tithes of calves, colts, lambs, and pigs, Of calves, 

are small mixed tithes, payable as sooa as ^^ 'i^g^ * 
the animals are weaned, and capable of living ^^en tith- 

sbl6 • 

on that food by which the mother exists. Q) * 

But though neither the owner can compel the When the . 
tithe-owner to accept, nor the tithe-owner oblige ti§i^^°ac-^^ 
the occupier to set out these tithjss, until they crues. 
are able to subsist without their dams» Yet the 
right to the tithe vests at the time when the 
animal is dropped. Hence, in a very late case, 
where there was a composition between the 
tithe-owner and the occupier, ending at Lady- 
day, the Court of Common Pleas held, that 
all calves and lambs dropped before Lady-day, 
though not fit to be weaned until after that 
time, were covered by the composition, for the 



(*) Newman v. Morgan, in 
notis in CampbelFs N. P. R. 
308. Croft V. Blake, Gwm. 
530. Degge, c.6. 256. Reign- Dig. tit. Dismes. H. 6 
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olds v» Vincent, Bunb. 133» 
Jenkinson v» Royston, 1 Dan. 
R. 128. 5 Pr. R. 510. Com. 
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right to their tithe vests when they are dropped, 
as the right to the tithe of com attaches when 
it is severed from the land, though that tithe is 
not to be set out until a later period. (') 

If only one. Of QQ\m)xm right, a singly animal of this de- 
its value due, scription is tithable, and the tenth part of its 

value, when taken from the mother to be sold, 
kept, or killedf i3 then due to the titbe^wner. (*) 
So uU sunt sex vel septem^orwhere there are more 
th^n ten, the number exceeding ten must be 
accounted for according to their value, and not 
carried over to the next year. (•) 

Whentith- jjj tithing these ' animals, custom has great 

able by cus- i 

torn. weight Hence, though it has been determined 

tb^t Iambs are unfit to live without their dams 
OB the first of May, and that the first of August 
i& the proper time to set forth their tithe (^)j 
yet a custom o£ tithing such lambs as are able 
to subsist without the ewes on St* Mark*s day 
(the twenty-fifth of April,) and snob a» are 
unable to wbsist without the ewes on that day, 
when they are capable of living alone, ha9 been 
bl^ good (^), though a custom to set forth tithe 



C) WelqJl V, IJppUl, Bred. 
&Bing. R. 84. 2 Moore's 
Rep. 334. Boys y. £lUiS> 
Owm. (J4T. Bimb. 139. 

^\ Kenyon v. West, (Jwm. 
541. I Wood's Deo. $13. 

14 



(I) Egertctn v« fidttl, Bunb. 
198. 2 Wood's Dec. 251. 

(*) He^onv. Reg^al^Gwm. 
630.. 

(^) List;eir V. Jby, Gwnu 
579. 
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lambs on Si* Mark's day genereHy is VOld, as 
bein^ unreasonable^ and bad upoti this face of 
it. (^) So a custoflu that calvte in kind are to 
be delivered At the wlU of the owner afbet tfaegr 
are three weeks old, and at such time of the 
year as the owner thinks best to spare them, not 
hindering his breed, and if the parson delay the 
fetching, to pay the ke^pitig is bad ; for, though 
the general law which fixes the reader of the 
animal to the time it can live without its mother, 
Ittiiy b& Vbried by the ciiBtom of dififereilt placies ; 
yet this tastdm, wh^he thfe deliVfery 6f the ciAlf 
is etitit^ly determinable dt the Will df the oWii^i-^ 
id perfectly unreasonable. C) In like nlidfaeiS 
a Oiistom that tithe lambs should M delivefi^ 
the &-dt day of May^ and that if* amy ^eftoii 
hav6 Undei' seven lambs^ h6 is id pay fbt 
every Iftthb ft h^-'peOny } ted if it«Vefi lAtikhi 
and und^i* teti, otie latnb^ Stid to be dlldWed 
for eV^fy kmb 6hoH t^ t^ti k h^j^dtty^ 
Ahd so likelribe for any odd nitt&be!'^ k i^ 
valid. (*) 

The tithe of these animals is to be paid to To whom 
the tithe-owner of that parish where the young P*y*^*®' 
are engendered, brought forth^ and nOulijgasefd(^)} 



(*) Croft's t^€, Gimr. esO. 
1 Daniells, Rep. 1^. 



(3) Jenkinson v. UoyStM, 
i tkh. R. l29. 
(*) Poph. 197. 
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When pro- but if they are not produced in the parish where 
puish where ^^ mother has been usually kept and fed, tlie 
the mother tithe-owner of the parish in which they are pro- 
usually fed. duced has perhaps the right of tithe« Q) 



SECTION II. 
Of the Tithe qfEggSj and Young ofF(m)U. 

Tithe of Fqwls, such as hens, geese, ducksi aod 

dudLsf^^*^' pigeons, are either tithable in eggs or in the 
piffeonsy young, according to custom, but not in both* 

It was formerly supposed that turkeys, being ^ 
fercB natune, were neither tithable by their eggs 
nor young. (*) It has however been held in ;^ 
more modern case^ that tithe is now duefef 
them, being equally tame with other spedes of 
poultry. (^) It would indeed be strange if it 
was otherwise, as they are clearly more tain^ 
and domesticated than pigeons, for which tithe 
must be paid, unless, as it has been said, when 
reared in a dovecot, and used for the family.C)* 



(«) Wright V. Elderton, 
Gwm. 607. 

(>) Degge, c. 11. 264*. 1 
R6U. Abr. 635. 642. Huit v. 
Hill, 3 Keb. 705. Gibs. Cod. 

607. 

(») Hugton V. Frmce, 

Moore, 599. 



(*) Carleton v. BrightwA 
2 P. WTms. 463. 

(*) Thompscm v. B^^ 
Gwin. 671. Jones v. Ca»- 
trilles, 2 Roll. Rep.2.AiK^ 
Lit. R. 40. Gwm. 428. Vid® 
Brinklow v. Edwards, G^^' 
711. Bunb. 307. 



 Vide p. 70. 79. and 80. 
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SECTION III. 
Of the Tithe of MUk and Cheese. 

The tithes of milk and cheese are small mixed Tithe of milk 
tithes ; the former due, unless there is a custom 
to the contrary, when tithe is not paid of 
cheese ; the latter, when tithe \s not paid of 

milk.C) 

It is alike payable, whether the animal is fed 
on pastures in the parish, or in stalls on oil 
cakes, hay, vetches, or other produce that has 
before paid tithes in kind. - Milk is per se , 
tithable, and not due by way of commutation 
for the food eaten by the cow. (^) 

Where there is no particular usage or custom. Of milk, hem 
the occupier is obliged to pay dejure the whole ^*^ ®* 
meal of every tenth morning, and his whole 
meal every tenth evening, and not the tenth 
part of the produce of all the cows each morning 
and each evening, as they come in to be milked ; 
to milk the cows at the usual place of milking, - 
into his own pails, and the tithe*owner must 



(') Austyn v. Lucas, Cro. 
EL 609. Degge, c. 6. 258. 
Wats. CI. L. 555. 

(*) Wordsworth v. Bates, 



Cor. Richards. C. B. In 
Gray's Inn, sit. afl.Trin. term^ 
1821. MSS. C. 
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carry it away from the milking-place in his pails 
in a reasonable time. If he does not fetch it 
before the next milking-time» the occupier is 
justified in pouring the milk upon the ground, 
because he then has occasion for his pails. As 
the produce of the evening's milk is always less 
in quantity than the morning's^ they are con- 
sidered as distinct tithable matters, fh>m edcb 
of which the tenth is counted* The putting 
with two successive meals in one day may be a 
' great inconvenience. But this may not often 
happen, and can never be the case where the 
cows are first milked in the evening. (^) 

Where there But if there IS any custom in a parish reiqidct^ 
Id the^arlsh. ^^g ^he manner of tithkig milk» such as carrjii^ 

it to the church porch, parsonage house, <W«b^ 
where, it must be observed by the parishionertO^ 
and this being the esttiblished course of tithing 
milk, where a custom to the contrary is alleged 
it must be formally pleaded, and supported \tf 
such evidence as will be sufficient to warrist i 
court of equity in directing an is(siu9 to try the 
validity of the custom* (') 



(') CuUimore v. Bosworth, 
7 Brd. P. C. 57. id edit, by 
Tomlins. Bosworth v. Lim- 
brick^Gwu. IIOL 4 Wood's 
Dec* 24k 

(>) Dodsott t. OMfer, Bttttb. 



73. Hutchinsv.Full,4Wood'i 
Dec. 1$5. CdftheTY.W- 
wards, Amb. 72, Morgan ^• 
N€$vill6» Gifnn* I046< 

(3) FuBv,Htttchiii%7B'* 
P. C. 78, 



Sect. IV.] Of the Tithe of Wool 91 

If cows are fed in one parish and milked in Cows fed in 
another^ the milk must be paid to the tithe- ^dndJked 
owner of that parish wherein they are fed (*), vhi '^ another. 
cubant et pascuntur (^) ; whether the tithe-owner 
of the parish wherein they are milked can also 
claim any thing, may hereafter be a question for 
the decision of a court. 



SECTION iv* 
Of the Tithe of Wool. 

The tithe of wool of sheep and lambs is a Tithe of 
small mixed tithe, due of common right when mS/titlbe" 
it is clipped, though by prescription it may be payable 
set out at some other time, (*) Ze^ ^ *^" 

This tithe must be paid for the wool of sheep For what 
killed and eat in the house, as well as for those "^* 
that are sold ; nor will the plea that a certain 
number have died of the rot (*) j nor that locks 
are shorn from the neck, in order to preserve 
the sheep from flies and other vermin, exempt 
the occupier Q) ; but where the wool is shorn 



(»> Wright T. EldertOT, 
1 Wood's Dec. 519. Gwm. 

607. 
(^) LiiidL de Dec Bftu a tit. 

16. c. 199. 

(^ Cbreco V. Hub. Cro. El. 
702. SCruiseD«tit. 23se€t. 



54. V. Gold. Amb. 

149. 

(<) 1 Roll. Abr. 646. l^eg^^j 
c. 6. 2B1. 

(') 3 Com. Dig. tit. Dkme^j 
H.T- 
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For wJiat due^ and how payable. . [CIl V. 



Sheep re- 
moved from 
one parish 
to another 
between 
shearing 
times. 



from the neck about Michaelmas, to prevent the 
sheep being caught in the briars, it is said not to 
be tithable. C) 

By a canon cited in Lindwood, it is said, that 
if sheep are removed from one parish to another 
between the times of shearing, the tithe-owner 
of each parish must have tithe pro rata; bat 
that^ if they are less than thirty days jn any 
parish, no rate is then due to the tithe-owner, 
in consequence of the short time of thdr 
pasture. Modern decisions, however, though 
not exactly on this point, would not, it is pre- 
sumed, arrive at this conclusion ; and it seems 
most probable that the tithe of wool, for a much 
less period than thirty, days, might now be sac 
cessfuUy demanded in the parish where the sheep 
are shorn. Thus, where lambs were brought 
into a parish in the month of August, and shorn 
four days after they were so brought in, their 
wool was held tithable in that parish (^) : and 
the wool of lambs is tithable, though the laoibs 
have been tithed two months before. (*) 



How pay- 
able. 



In some places the tithe of wool is paid by 
the fleece C*); in others by the pound : the latter 
mode is least liable to fraud and inconvenience^ 
and therefore preferable. 



(') 1 Roll. Abr. 645. 1.45. 

5a 

(*) fieaumont v. Shilcot, 
3 Wood's D. 172. 



(5) Baker v. Sweet, Buo^* 
90. 

0) Wilwm V. WilkhMia^' 
2 Stra. R. 783. 



Ch.VI.] , Of Personal Tithes. tS 



CHAP. VI. 

Of what Things a Personal Tithe is due. 

"PERSONAL tithes arise from the personal Definition of 

industry of man, and are only payable out uthes. 
of his clear gains, after charges deducted, 
according to his estate or degree. (^) 

By the statute 2 & 3 Edward VI. chap. 13, 
it is enacted^ that every person who had, within 
forty years preceding, paid personal tithes, should 
pay the tenth part of his clear gains, after de-* 
ducting all charges and expenses. 

In claiming personal tithes, it will therefore The proofg 
be necessary to show that they were constantly cfaimi^ ™ 
' paid or payable for forty years before the sta- them, 
tute, which may be done by proving that they 
have ever since been paid, during the time of 
memory. (^) 

Common day-labourers Q\ and servants occu- Labourew 

find servftnte 

pied in husbandry (*), by whose labour the tithe- exempt, 
owner^s other tithes are increased, are exempted 



(*)2Inst.621. iRoll.Abr. 
656- 

(*) I>egge> c. 22. 341. 



(3) 1 Roll. Abr. 646. 
(*) Ibid. 
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By Custom pajfdbie in kmd. (]Ch. VI. 



custom to the tithe owner of that parish ^herein 
they are landed and soldj and payable in kind.(') 
Less than the tenth part may be due (^ ; a pay- 
ment of the eleventh) twelfth, ^and twentieth 
fish, has been adjudged to be a good custom. (*) 
Hence the tithe of fish, whether taken' fit tiie 
sea, in an enclosed or open river, in a wealK^ 
fishery, has been often decided to be dtie'l^' 
custom, and ps^able in kind (^); butwitlkod^ 
such custom^ it has been resolved Ant M 
caught in a pond and sold, are not tithdJIM.'ff 
In Wales, Yarmouth, Com wall, ' and ^ebewlli^' 
all kinds of fish caught in the sea and tl&iiif 
places are frequently tithable(^); and>ltf -fit^^' 
land it is a very common custom to pay the titii^ 
of salmon taken in rivers in kind. (J) ^ ^ - ' ••" " 

Cro. Car. 264. Eaii dMm, 
borough V. Himter,^]piiq|^Mr 
Audley v. Fiddy, 1 Wow 
D. 7. WaUanifl r.'imii? 
Gwm. 031. S WoOd'a^D. Ifk: 
Austen v. Nicholas. . QjOpw 
616. in notis. 

(5) l^icholas V. Elliott, 
Gwm. 1581. • •-«;•« A 

(^) Gossin ▼. Kardeo, ^ 
Roll. R. ,419. Apon. C^^ 
Car. 28*. Gwavw r.^efj' 
nacky Gwm. 691. Stamford 
vtLake, lWoodVD.506. 

(y) Anon, firo, .Car.JSdv 



(') WilltY.Harrii,S Wood's 
D. S85. Swatman v. Bonner, 
2 Wood's D. 35. Borlase v. 
Batten, 3 Wood's Dec. 499. 

(*) Sheppard v; Penrose, 
1 Lev. 179. 

(') Kemster v. Stuart. 
1 Wood's D. 53. Robinson 
V. Foulk, 1 Wood's D. 240. 
Audley v. Fiddy, 1 Wood's 
D. 5. 

(*) Anon. Hed^y, 13. iRoH. 
Abr. 65S. Dawes v. Huddle- 
stoo, Cro. Car. 339. Holland 
Vs Heale, Noy, .108. Aqon. 
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SECTION 11. 

Of the Tithe tf MiUi. 

There has been great difference of opinion Tithe of 
fiom time to time among the judges, whether the j^^^Jj^ 
djhe of a mill is a predial or a personal tithe, and penomU 
jb poe case the Barons <£ the Exchequer held ^^^' 
it la be a predial tithe ; but oh an appeal to the 
Htose of Lords, with the assistance of eight - 
jiulgeib the decree was reversed, and the tithes 
[if 4he mill recovered in the nature of a per- 
MMll tithe. Q) The principle in the case alluded 
tO| as well as in others subsequently decided, 
seems now fixed ; namely, that the tithe of a 
niU^ te &r as regards its locality^ and Ihe 
PMm to whom it is payable, is to be consi- 
lcrt4 as a predial tithe; but in the mode of 
IN^iieBt is to be treated as a personal small 
^tte^ 2xA recoverable in the nature of a peiv 
VNttl tithe. O 

.# - 

imdent mills, or mills built before the time Anciei* 
f>finiBBiory, of which no tithe has been paid, are SSIflwe? 
■HAtithable. Most ancient mills were erected 



(') Chamberlaine v. Newtc, 
1 Eq, Ca, Abr. S66- ; Gwm. 
^ DodsoDv. Oliver, Bunb. 
79. Xiarletdn y. Brightwell, 



(*) Talbot y. May, S Atk. 1 8. 
Graches v. Haynes, 4 Wood's 
D. 588. Hall V. Madiet, 3 
Anitr. 915. 



H 



•8 Of ancient Milk rebuHt. iChM 

by lords of manors, and suit and service eito- 
blished as a recompense. They received a toil 
in specie, called multura; and being for the 
common good, tbe niib were iti other respects 
exempted from tithes. Afterwards, when other 
mills were erected, and com wan grcmnd 6r 
money, the deigy claimed tithes, and (Stemffloi 
claimed an exemption, as had been used fiv 
ancient mills. The law now is, that fixr andent 
mills, of which no lathes have been psidy MR 
fihall be paid : whereas for other mills, endA 
within time of memory, the tithe is dne(^)i 
and by the statute 9 Edw. II. c. 5. bo ffxUr 
bitkfn is aUowed for tithes of new mills built lAer 
ih$k statute. 

OF ancient If such aQcient mills faU, and are reibidt WfKfA 
™^ ^ the old foundations, the discharge wifl m. !^ 

manner hold good and retive. (') T1i6 mffl t* 

self, being the mbstance of the thing eMOfltdi 

will not lose its privilege by being oocasiofil^f 

When occa- used in another capacity. Hence an imcM 

^r otlier water mill does not lose the privilege of bedV 

purpMBft exempt from titiies by being occasionally ased 

itig ^/ ^ ^ ^ ^^^ ^iU C) i ^^^ ^ ^^ formerly a tack* 
ing mill, 'afterwards used for the plfirpaie4|| 
grinding oats for the owner's hounds, and for flo 
other purpose whatever, is not subject to trtJies.(^ 



{l)2lmt.6n. WOsonv. 
Mason», Gwm. 974.- 8 Wood's 
Dec 285, 

(*) Gwm. ISO. in notis. 



(3) Gwm. 974. 
(«) Hicks T. Triese, tiwH 
1022. 3 Wood's D. S63. 



SectIL] What Mm HOiahk. 9^ 

So, rni the other hand, when the exemption from 
tithe is suspended, and the mill converted into « 

corn mill, the right to tithe revives, Q) 

• • -I 

^' "Where mills are used in any art or manu- When med 
ffctory, no tithe is payable for them ; for besides J^c^'^"" 
fMf it would be a great discoBragement to trade, 
M fliany instances tithes would be paid for dif- 
ferent paxts of die same mannfaetory ; and as it 
ft'imcertdha what the profit of any particular 
btinch of a manufactory is, as mere engines of 
trade, it would foe impossible to estimate them. 
Thus lead mills, paper mills, snuff mills, iron 
nift, tin mills, p3ate mills, rag mills, mills for 
AstiHation, and others of that nature, invented 
for the ease of man^s labour, are not tithable, 
tnSess tK)me particular and strong custom is / 

«hbim to liie contrary, in which case tlie usage 
tf the country must be respected. {*) 



Hence it appears that those mills alone are What inil]« 

alone '  
able. 



ttlluMe which grind meal for food an4 for hire, ^ 



teng new mills, or having within ^% time of 
ftenwiy paid tithes. (^ It will, moreover, be Of the i^tB: 
ijcainbent on the tiAe^owner to show^iatthe accustomed 
*ifll 'has been accustomed to pay tithe, as 4;he ^® P»y ^^^ 



n Brown's case, Godb. R. 
^^. Hooper v. Andrews, 
lRo.IL 121. Ma^byv.Tay- 
^SVes. &Bea. 71. 

n Dandridge v. John.<:on, 



Cro. Jac. 523. ttwwi. 0T7. 
2 Roll. Rep. 84. Lit. R. 
314. 

{}) Thomas v. Price, Gwhj, 

871. 
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1<!0 Of the Deduction of Expenses. [Gb. VL 

court will otherwise presume it to be an ancient 
miU. (') 

I 

To whom, The tithes of mills being personal tithes in 

and when , * , . 

diie. every respect, except as to the person to whom 

they are payable, are in all other points subject to 
the rules respecting personal tithes — due to the 
tithe-owner of that parish wherein the mill is si- 
tuated — payable once in the year by the statute 
£dw. VI. at or before the feast of Easter, out 
of the clear profits, after deducting all the 
expenses incident to and on the mill. 

Of the de- Thus, when a mill is in the hands of a tenant, 
duction of ^j|g tenant's clear gain is what remains to Hm 

expenses. *^ 

after payment of rent, servant's wages, repairs^ 
and other expenses ; the tenth part of whidi 
gain is due to the tithe-owner. So when in the 
possession of the owner, an annual value or 
rent must be set upon the mill, and when that 
is ascertained, it should be deducted (as 'rent 
actually paid,) since the expense of buildifig the 
mill would otherwise not enter into the ad- 
culation. The tenth of the profit is then due to 
the tithe-owner of that parish wherein the tmU 
is situated, being, as was before obseiVec^ apfe- 
dial tithe, in respect of the person to whom it 
is due. (^) 



(«) Hughes V. Billinghurst, j (*) Hall v. Machet>: S 
Gwm, 644. Anstr. 915. 



Sett, IH.] Of Easter Qgerings. • ^ ioi 

 - * 

'.The tithe-owner is not entitled to caD on MQlerneed 
the miUer to state the price at which he has sold JrfceJS^t Se 
the meal ground at his mill, but in an answer quantity 
p%m for the discovery of tithes, the miller ^^"^^ 
pit state the quantity of meal that has been 
jroond by him. (') 



I . 



'J**. 



SECTION III. 

Of Easter Offerings. 

i^.QpJiNECTED with the subject of personal Easter offer- 
l^eais that of Easter offerings, which are said, whomdi^— 
i^j[, Baron Gilbert, to be a compensation for per- ^ ^»ow piuch 
4KfQal tithes. They are due to the parson who 
J^f^efiicises the spiritual functions of the church 
jin the parish wherein each >person dwells (^), at 
|be rate of two-pence per head, unless it is 
:PO$toaiary to pay more. (^) A custom, that 
#eiy householder, being a married man, shall 
{ay in lieu of all other things whatsoever four* 
pence in the name of an offering ; and that every 
80Q 9ad daughter, or other servant not having 
wages, shall pay a halfpenny ; and every servant 



(') Chapman ^. Pilcher, 
%ht R. 15- 

C) 2 and 3 Ed. 6. c. 13. 
Ayl Far. Jur. Can. Ang. 

395. 
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(s) Egerton v. Still, Bupb. 
198. Lawrence v. Jones, 
Bunb. 173. Vernon v. Sloane„ 
Gwm. 889. 



having wages^ two-peoee, if fcbey receive tiie 
flBcramenf, has been held goocL (') 

Easter offerings, as well as aU other obvientiooa 

and customary payments for comnmnicnat^ 

marriages, christenings, churching of womea,) 

and burials, are payable to the parson of that 

How re- parish wherein the parties dwell (^; recoverable^ 

coveraMe. ^jjen th^ custom is not denied, in the spiritual 

court ; when it is, in a court of common law« (') 

Other church The profits of some churches consist partly 
^'^ ' in pensions, annuities, corrodies, indemnities, 

synodies, jmd proxies due and payaU^ £rom 
other churches or persons* (*} There are 
also several other charities, which were foc^ 
merly converted into obligations^ and eO'^ 
Of the kirk ioTced by the canons of the church* Amongst 
^^* them may be named the kirk or church shot, 

which was a bonse-tax, payable at the fisast of 

Siilbt Martin, for that hearth where a person 

Plougbahns. rMided the preceding Christmas. (^ The plough 

alms tras a penny for every plough land in the 



(*)Straiiiet.Peni, I Wood'i 

Dee. 341. 

(') Burd^aux v. Lancaster^ 

1 Salk. 332. Dean and Chap- 
ter of Exetcr*8 case^ 1 Salk. 
334* 7 & 8 Will. 8. c €• 
Deggej c. 23. 345. Wats. 
CI. L. 571. 
(^) Fruinv.Dean and Chap- 



ter of York, 8 Keb. 778w 
AndrawA v» Syftuo&i S Kd)» 
523. Do. 3Keb.527. 

(^) 34 and 35 Hen. 8. c. 19. 
Wats. CI. L. 572. 

(^) Leges Camiiiy in WH* 
kins's Ang. Sax. Le^. 130. 
Leges Ins Regis, 1. by Wbe** 
loc. 



Sect. 111.2 



Of Leot-ihot. 



lOS 



parish, and paid within fifteen days after Eas- 
ter. Q) The leot-shot or light shot, was payable Leot thot. 
thrice in the year, upon Easter Eve, at All Saints, 
and at CancUemas y being a certain quantity of 
wax, of about the value of one penny, for each 
hide of land. (') The aggregate amount of all 
these perquisites composed in each parish a fttnd, 
which was devoted to nearly the same purposes 
as the revenues of the cathedral churches. Q) 



(') Liber Constitutionum 
Temp. JEthelredi R. in Wil- 
Vind's Leg. Ang. Sax. 114« 
JSkt. (^Manchester by Whit- 
aker, lib. 2. c 11.433. 

(*) Leges Canuti Regis, by 



Wheloc, 8. 12. Leges Can. 
in Wilkins's Leg. Ang. Sax. 
180. 

(3) Andq. of the Ang. Sax. 
Ch. by Lingardi 90. 
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PRACTICAL TREATISE 



OJif THE 



Xato of Ctt|ie0. 



PART THE SECOND. 

CHAP. I. 

Of Things not in general tithable. 

SECTION I. 

On the Tithe (^ AfterpasJture. 

A FTERPASTURE is the pasture that is Definition of 
eaten on land after it has been mown in ^fte^^P^^^^^e. 
that year. 

It appears, from numerous authorities upon NotUthable. 
this subject, that no tithe is de jure due for 
afterpasture, or feeding animals on land that 
has paid tithe of hay the same yean (') 



(') Grene V. Austen, Gvnn. 
226* Franklyn v. Mflster, 
&c. of St. Cross, Gvmi. G29. 
Chapman V. Keep, Gwni.779. 
Richardson v. Cabell, Poph. 
142. Johnson v. Parker, 
2 Roll. R. 191.' Ayde v. 



Flower, Bunb. 7. Ellis v. 
Saule, per Eyre, C.B.1 Anst. 
340. 2 Inst. 652. 1 Roll. 
Abr. 641. HaU v. Babb, 
1 Wood's D. 220. Batcfaelor 
V. Smallcombe, 3 MaddoiL R. 
20. 



106 Tithe of AJkrfmtwe, [FaitJL 

Stubble. The like rule is applicable to arable land ; the 

tithe of corn having been pai4» it is^not again due 
for the afterpasture or stubble which grows upon 
it, and is eaten therefrom in the same year. Q 
Dr.Bum had supposed that these authorities were 
wrong, and that the modem determinations in 
equity were contrary : for that the stubble and 
after*eatage, are as much a part of the increase of 
that same year as the corn or hay. Q) In a late 
case, however, Macdonald, C B.» noticing this 
passage, stated, that a doubt was suggested in 
Burn, on the general principle, that tithes are 
due of every increase of the land^ and that the 
modern practice of the court of equity was con- 
trary to the old authorities. But this seenis to 
be a mistake, no case to that effect havitig been 
mentioned in the books, nor existing in the 
memory of any person. Q) 

It inay perhaps be difficult to assigi> a reasoQ 
for the distinction in this respect which un« 
doubtedly prevails between aftermath and after- 
pasture, the one being tithable, the other not m^ 
Bfit this may probably bet the cause^ la the 
former casi^ where each increase }& cuU the aoil 



(') 2 IdsI. 65^ Andrews 

T. Xiaae, Gum. 477. Johnson^ 
T» Awbrey, Cro. EI. 660. 
Chapmaa v. Keep, 9 Wood's 



(*) S Burn's £o^. L. 4IM. 
(3) Tennant v. 8ttd>bifig^ 
SAiMt. R. 640. Gwm. I4S6. 



Ch. JL S 2.] AfUmak Ferce NcUurce. Wflf 

WKy be flaid to be thereby again deterioratedt aild 
ttie tithe-owiier less likel j to have the full benefit 
of the following year's produce. In the lAtter« 
there is no deterioration^ but the land is benefited 
by the feedings and the succeeding crop thereby 
rendered more sweet and profitable* 



SECTION II. 

... , 

OfOte Titke rf A/thuds Rra Nattira. 

 

Animals Jhw naktrw. No tithe is due for Animsii 
bkds or besusts that are in their nature wild, utluMe T 
unless l>y custoitti which custmn it wiH be in* 
Cttmbent on the tithe^^iwner to establish. Hence 
hounds» ferretS) hawks (^)» pheasants (')^ par- 
tridge^ though tame and kept in a plaoe m- 
closed, where they lay theix^ eggs and hatch their 
ymmg ones (^) j wild fowl, such as ducks^ mat^ 
lards, and teal, though taken in a decoy, and 
thereby of great profit to the owner (*)j 
de6r(^), bees (*)» which however pay tithe of 
honey and wax (^), and conies, thoagb in eoiJ 



(') Degge, c. 8, 260. 

(») March. K. 26. 

(^) Hugton v.Prince^Moore. 

11.599. 

(^) Camell v. Ward, Gwib. 
531. 1 Wood's D. 200. 



(*) « Inst. 651. 

(^) Barfootv. Norto&yCrOr 

.Car.559. 

(') Anon. Cro. Car. 4M 
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im Of the Tithe of [PartlL 

but may be dosed warrens(*), are not tithaUe by the com- 
jj^ ^ ^"*' mon law, and tithe of them is di^ /only by 

custom** J 



<. I 



Jij. :;.".. 



r^ 



SECTION III. 



%Ofike Tithe qf Batren and Waste Lands, 

2&3Ed.VL ^^ ^^^ Statute a & 3 Edward VI- c. 13. S 5. 
The tithe of all such barren heath or waste ground, other 

or waste^ ^^^ ^^^^ ^ "'^ discharged from the payment of 
inMiiuL titbe3 byiact of parliament, which before this 

tiwe hm^ lain barren and paid no tithes by reason 
of the same barrenness, and now be or hereafter 
shall be improved and converted into araUe 
ground or meadow, shall from henceforth, after 
the end and term of seven years next after such 
improyement fully ended and determined^ pay 
tithe for the com and hay growing upon the 
same. 

' '' ;' *5 (Sect 6.) Provided, that if any such barren 
waste or heath ground hath before this time 
been charged with the payment of any tithes, 
and that the same be hereaft^er improved or 



:.(*) Nicholas V. Elliot, Crwm. 
1^1. Flowet V. Vaughan, 
Het. R. 147. Lit. R. 311- 
Walton V. Tryon, Gwm. 840. 



Anon. Cro. Car. SS9* Anon. 
1 Vent. R. 5 Randal v. Head, 
Hard. R. 188. Towenon v. 
Winget, 1 Keb. 602. 
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Ch. I. S 3»] Barren and Waste Lands. i09 

converted into arable ground or meadow, that 
the otmer or owners thereof shall, during seven 
years next following from and after the sftme 
improvement, pay such kind of tithe as was paid 
ibr the same before the same improvement. 

It has been frequently held, that such land Effect of stat. 

2&S£d VI 

only is barren within the meaning of this statute, 
as produces nothing profitable quoad agricuiU 
turanij in consequence of its natural barrenness ; 
and that ground which has been stubbed and 
grubbed, and afterwards bears corn or grass, is 
not barren. Q) Hence, land that is in its nature 
apt for tillage, , that is, capable of producing a 
crop of corn, must immediately pay tithe, though 
a great expense may have been incurred in in^^ 
closing and draining it Q') ; as if it has beeri 
gained from the sea 0>^r having been fenny (^)> 
is drained and cultivated, if the soil is naturally 
good, and not infertile, it must immediately pay 
tithe. 

v. 

The act does not consider the labour that What UmA 
May be used in meliorating or cultivatuig it £1^^^ 



 I. < 4 I 



, f) Wats- C. L. 536. Gibs. 
Cod. 698. Tanner t. Kirk- 
liam, Gwm. 131« in notis. 
Ld. Raym. R. 991. 

(») 2 Inst. 656. Joiies v. 
LeDavid, Gwm. 1386. Witt 



V. Buck^ 3 Bulst. 165. 1 R6. 
R.354. 

(^) Anon. Moore R. 430* 
Anon. Gwm. 166. 

(^). I^erington vw Fleet- 
wood» Crd. £1. 475. . 2 Inst. 
656, 
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Hie distinction seems tp refer to its naturai 
pability to produce a fiat crop, and wiieliier m 
additional labour and expense is necessaij £)r 
tbe production 4if the ^irst crop, that is, 40A«itler 
an eairu4u$igingj Uming^ amd mm iu ri ng iu req wmi 
to assist its natural and original barrenness. 0^ Yetv 
an one case, the eKemptioa from tidie eeenM to 
have hinged on somewhat more than die natiifal 
barreniiess of the soil. Howbum bog, an DuriiaiiH 
was so boggy, boliow, and wet, that no eaUle 
could go cm it without great danger of betng lost^ 
and when it was drained, ploughed, and 90W9, 
it could not be harrowed by either horses or< 
cattle, but by men only ; the crops turned out 
loean and bad : but Kyre, Banon, sitting for the 
Chancellor, did not seem to put the question ca 
that point, but asked what land could be burcn 
if that was not so, where np cattle oaxi tread, m 
l^ough can go ; and the bill for tithes was dis- 
Qsissed with costs, (*) 

> • - 

Land where Again, land whereon wood has grown, being 
^ ^ grubbed up and con^verted into tiUage, is not to 

be ;contt[dered as barren land, and as soch egp- 
empt from th^ payment of tithe. (*) Where an 



OMrreiu 



• f) Stockiedl w. Terry, 
1 Ves. 116. DoyleyT. Hom- 
•by, Gwm. 714. Kk^smill v. 
ttilingslef , S Fr. A. 405. 



(*^ Byron v^ Ltnb, Gmn. 

10«7T. «... < 

(^ Beardmore v. Gilbert, 
N. P. 190. 



Gh.L$3. Barren Md Waste Lands. Ill 

occupier purchased Ibrty acres of poor land 
0^crun with ftirze, broom^ • atid ttieni, though 
a loser every year in improving and eultittt&ng 
it» the crops being very sitiAll and poor "m con^ 
sequence of the fitde natural fertility of the sdl; 
yet he was obliged to p^y tithe» atid was not 
allowed the benefit of the statute, of being ex^- 
empt for seven years (*) : lor such lands were 
not suapte naturd barren, but merely become so 
in consequence of the negligence . or ill hus- 
bandly of the occupiers, and therefore at any 
time convertible into arable land, and tithable. 
So lands wMch were ' barren heath or waste 
ground at the time Of making this ^act, having 
been improved and once had its benefit, cannot, 
in consequence of a second return to a state of 
barrenness, have the benefit of the act by a 
second improvement. {*) 

As there have, however, been formerly <ionsi- Proper test 
derable doubts thrown on this subject, it may be req^J^^ 
advisable to state, at some length, three recent eztraordi- 
dedflions in the Courts of King's Bench, C6m« b mmim^ 
mon Pleas^ and Exchequer, directly vA point, and Axxd^^ 
which have now satis&ctorily decided all ques* intoa^t* 
tions of this nature. ^^^ o^ cwl- 

tivation. 

The contest in the King's Bench was, whe* 



fj Dejiey v.Homby, Gwm. 
714^ Anon. Ld. Raym. R« i 
991. 



C) I>egge^ c. 19. S2». 



ttrer '\tai& #ae «xeBbpted' fcviH/velia jreai<>ciMin^ 
the |)^bvft»^i^ -»'•&-« fid#rVI;'-^'lA^^ 
>»<ltt}h%its>ait ot'Htoteii and 4Hid'wt»ifis-««l- 

cuf^g.' -Ejoly inc-tbe Bummer of Itirn^ ir>«iiiti 
{Rougied, ftnd4im^<with ib'cniit ^iity-fivie Chfo^ 
ltei^''biti^l8-(dne hundredand.iive Wiston) per 
9t!ikf: bftt this ivas daid not t6 be more thil]^ wlM 
jstitiifetimei^ -used in breabmgfc up old ^flteadMr' 
l^Mnitnto arable, littd hamjii^ed thl%e titttd^b ^mt^ 
a^stth in "^the following spring plough^^^M$c#' 
smtf^tJdrrowed dix tiiiles. There was a miildli^j^ 
ci%p the "first year : and it was proved t^t. in' 
tti(§ then present year there was a mucl^ better ' 
6rbp frohi only one ploughing, and without any 
nikhirre'; isiaid also, that it was land^ of^ gbod' 
^tiHlfty-: and ifr was not denied that if the land 
bad been broken up without liming or manudtt^^t 
if-Hvouldnot have -produced a crop with wa8 
a!h*d labour. Lord Ellenborough observe^/ j^th^ 
lekrned judge on the trial having (Greeted Ite 
jciry to find a verdict exempting such land fittt* 
til!^,vif itiwas not in its own nature so ievtile 
bA to produce of itself wiShout - tUlage 4 dba^' 
wifich Should jdeld  a profit^ to -the odnsfkx^ 
bt^iind (tie ejcpeme qf plaugMngy ikf(ismgi./md' 
iriapingy) the Jpoint for the decigioln of theOburt' 
isj* whether the jury, in determining this OM^- 
have-^it^t had? their attention directed^^to^ iob- 
strict'and limited a rule of law a^ to thedescrip- 
tibri of barren land within the tn^apin]^ of the 

17 ■■^-  
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stitate.* ;' The words of the statute must be 
coasid ^r ed, Lord Coke's coounent upon it» and 
tlia* decided cases. The words of the statute 
i4fcft £dw. VI, c. 13, S ^> ^urei «• that aH such 
mnok bf*th or waste grouii)d». other than «ucl| 
ai{.hf discharged from the paynent of tithes by 
afili^qf parliament, which before this time have 
lilQ btfi^n, and paid no Uthes by reason <iftb^ 
Hm?k9rreness^ and now be or hereafter shall 
teunj^roved and converted into arable ground 
9 pu^adowy shall from henceforthf after the end 
supd^term of seven years after such improvement 
fi^y;.end9d and determined, pay tithe for the 
€f!(s^d liay so growing upon the same/' The 
afaig^ action shows that land, to be entitled to 
t|li9; exemption, need not be quite unproductive^ 
lieifHiaeit enacts the payment, during the seven 
y^pa^. of such tithes as had been before paid* 
%)the other hand, the statute does not exempt 
iMidqW'laQd converted into arable, nor the 
QiHirQCS^ n<»r, as I conceive; "^pasture (unless it 
'^JMMiffiPsi :&Cj). converted either inix> meadow 
Qf^LNw^le, To establish the exemption, the 
l|pi4^9ii)st have been ^* barren heath or waste ' 
9!9!^i** and this : the party who claims the 
<lMlgif|im. must show* Further, all <V barren 
Ii!fMi^;<^r waste ground^' is not exempted, but 
<VP^/^siich, as had paid no tithes by reason of 
^U k^[xei)iiess ;'' and tliis also the party claiming 

'^A ."■"" ' — ' — ' —"^ T 

«. * The cauae. waa tried before 9aron Wood, at the Suminer 
^izes for Cumberland, 1813. 

' i 
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exemption inifet show. Hht descripfiofr-cf 
such '< barren hentk er waste knd^ may'bfr fflui* 
tnited by a description cf- its bppositeit ^ feil3e 
land;'' but the qttestioii to which liie 'attatigii 
of the jury is to- b6 directed is} ^is it '■^iMii 
barren or waste ground as^bad paid4ie*tillielty 
ieason Of its barrenness^*' - To deddcHfitf^ 
exemption, they must be satisfied that ife ift M 
land upon which this question cati aiise isaustlie 
land first (i. ev never -- before) cidttvated fiir- s 
crop of grain or hay. There is land which, ii 
neither fertile nor barren: such land is •notes- 
titled to exemption fit>m its want of fertiiitrjFf if 
it cannot be said to be barren. There id^noths^ 
in the \^ord3 of the statute from when^ it-csn 
be collected, that the legislature included 'sH 
land within ' the exemption which ^ vmM ' not 
produce a profitable crop, by those' steps ohse 
being taken, viz; turning up die soil and mm^ 
it with com. There ar^ two causes of unliRV 
ductiveness of ^ land one arising from the-inW 
neglect of cultivation, the othe^ becaase<t)M 
land is in its nature unfit for and-indispoiei lo 
receive and return the benefits- of cultivatiDDk 
The latter otaly is protected ; all land whieh ttf 
toot been already cultivated by the plough ^isy to^ 
use Lord Coke's words, (dlnst 655») so far 110^ 
apt Jbr tillage. Something must neoessarily be 

done, some labour' bestowed, spme ^ispedse 10* 
curred, in all cases, to conquer this inaptitad^* 
'Then comes the question on the''li]nfiitation i^ 



(EiirS 30 Barren wkiWaiie Lands. ttS 

tb^ itetute, whether << it has paid noi tithea by 
9PKIII of iMtrrenness^*' (on which the potaiineats 
m^bim the statute and the^ cases have piineU 
pill^^t^ed ;) in ofliec words^ ^ whether itb^ 
4i^ natUrd steriJh^^* anditfais, all agree» must 
b^^flbowB, to entitle it to ah exf^ptjon* It aeems^ 
ftSlikefi reasonable, nor analogous to the common 
Wftrse of husbandry, to confine, the maptitwk 
MrWhge \U> mc\i causes only as hinder the 
sMhfr-use and passage' of the plough over i t ; such 
as the incumbrance of wood, of water, or furze 
^ nhin : there is an ulterior inaptitude to these, 
i&iil;baaes of new land, arising firom the rank* 
teiahd foulness of the soil, and, if 1 may use 
titt" i^ression, from its unsubdued condition* 
llMlie land only require the manure and cultiva- 
tion ordinarily necessary to bring it into an apt 
Mite of tillage, it is not, suapte' naiurd steriUs^ 
^Sterility ejsvi termini imports an ungrateful soil,' 
«^MH*t of natni^l and constitutional infecuhdity, 
Uttltii^ tbe ordinary means prq)erly applied to 
itfder it otherwise* If that ^great charge and 
iodisbry, which Lord Coke ^eaks of in the same 
{N^of his book (*) should be required, if that 
P^'great :c6st for the ea^traordinay manvrmg qf 
*ft*hich the whole court:, in Buck y. Witt (*); 
M^^rtesd to as the cidterion of barren land, be 
necessary, then the land is suapte nafurd steriUs' 
tiUun the^tatute, and entitled to the exemption 

(«) .2 Inst, 656. (») S Bulst- 16a 
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of it. The expresftttdn in that case is very 
markable ; '< the whole court agreed in tfaiSr tint 
by the statute, barren ground is such ground « 
"wSl not bear com' of itself, without veiy grttt 
cost in the extraordinary manuring of it.*' All 
the casts have expressions of some sort or otlKTi 
from whence it appeieurs, that' though thefoy 
expression of exiraordkUiry 'xomlwc^ mayimt 
occur, the idea was in tlie contemplati0n.d&Af 
court. - In Sherington V. Fleetwood (>Xwlu4 
was relied on by the defendant. Lord C. J. A^ 
liam'a words are, '* and the statute does^JNt 
intend that tithes shall not be paid within seick 
y^ars after the manurance, &c» but of siich litf 
as was merely barren^ and !made good by ioU^Jie 
or other, industrious means. In' St6cfcMB:f» 
Terry (^ J, Lord Hardwicke is stated to refer IP 
Lord Coke's rule in 2 Inst. 656* in these temi^ 
<< If land is in its own nature so barren as nofrib 
be fit for agriculture after it is improved, it flUP 
not pay tithe ; but if in its own nature it iiMft 
for tillage,, but by reason of wood or dttf 
accidental circumstances it was not tumed^ioto 
tillage before, upon the taking away thatacci^ 
dental circumstance, it shall pay tithes preaeO^ 
Upon bdng turned into tillage ; for the act xJod 
jMt consider the expense, but that you may If. 
possibility be paid, as by the timber, underwoo< 
&c« But if afterwards this land will not prodoC 

(') ,C>o, JEl. 475. ; , (») 1 Yes. lis. 
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^nthout being dunged or clmlked, the court hai^ 
MButo^d this Ba evidence of its being banrea^in 
ikiQiinr nature; not proper for com without 
idiitioQal improvement. The question is» what 
ttAs necessary for the first crop ? If an additional 
p^tose i» necessary to make it produce the first 
^»p,' seven years shall be allowed/' Fortius 
j^sritimr^ that (f an additional eapenscs ^» no 
fdcNT dictum or decision in any law-book is to 
It^foundi much less for the point now con- 
tMied for, << that if any additional expense is 
iMettary to make it produce a first crop ^ield^ 
i^t^a-'^prq;^^ seven years shall be allowed.'* 
S^Knithis authority, however, it is in the fitet 
fbbrlabe observed, that Lord Hardwicke only 
4talSor this as evidence, that is, as a circumstance 
tb")irove its being barren, which is a very difi- 
'faeat thing from laying down a positive rule of 
^Mccaff resulting from the mere fisict itself ;.- and 
^tbip note in Vesey gives no . particulars . of. tbe 
UWde&tt relating to the culture and produce of 
^^tlklccrops on this land* Upon the whcde, it 
^A^poars that neither the words of. the statute, 
iKir the comment upon it, nor a view of the 
vtii|adged cases, will wairant such a rule of law 
^iB;.)hafr been contended fisr in the present case. 
Y^Wvproper inquiry seems to be, whether this 
SnA'waB of 4such a nature as to require estra- 
'^wAaaty • €i»peMey either in manure or: labour f 
to bring it into a proper state of cultivation. Q) 

(') Warwick and another v. Collios, 2 Maule Se Sel. R. 349. 
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tl» Of the Tithe of ^ i^^ddlLi 

Indeed) land which is of a/ good iiatiiral ^oatit^ 
miist. pay tithe iminediately» although tbeex^ 
pense attending the breaking it up and iimii^ 
it exceeds the return 'made to tlie fiunier iii iho 

fiieraral first years*<)f cultivation. Q 

'i •■  • 

■::-■   ■'.:■■'.."■' • : f - 

'In the casein the Cominon Pleas it was stated^ 
that it appeared in evidence that the land in 
question had been parcel of a forest, and Coveradi 
with timber and underwbod, which was grubbed 
up< After grubbing the wood, part of the land 
had been chalked with chalk i*aised from the 
substratum of the same land ; but the principal 
part of the (xops xvere obtained without chalking 
or any other mankire^'and without extraordinafy 
labour or expense. The crops in some parts of 
Ihe land were good, and they wete sufficient to 
repay all the costs, and ledve a profit to tite 
^ ' farmer. Wood, Baron, left the case to the juiy 
tnpon the principle laid down by the Court of 
) King'^ Bench in the last case, and thejury.fotind 
a verdict exetnpting it from tithe. Gibbs,c C«.4f 
delivering the judgment of the courts ^ftated, 
that the proper inquiry in these cases is, whether 
the land was of Buch a nature as requited ^e^li^bra- 
ordinary expensie. My brother Wood left it to 
thie jury whether it were. of that description^ and 
the jury found it was. One ground on which a 
new trial was moved foi* is, that the evidence 

(') Warwick atidanother v. Collins, 5 Maule & SeL 166. 
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showed that the land was not of that description : 
we have looked carefully through the evidence, 
aiid we find there is no ground to say it was 
barren land (^)» 



In thet Exchequer, the Court, after taking 
dme to consider their judgment, directed an 
issue to try whether the Jandab o£:. which. the 
titifaes wem denaanded^ were of such a natuire af( 
(exclusive of the labour .and expense of clearing 
from furze or whins, and preparing the same 
for ploughing) necessarily to re^piii^e -extra- 
ordinary expense of liming and . manuring, or ' 
iabouiv to;. being them: into a proper state of 
.Oiilthration^?.)*... ::.,.■ ..^.•)jl .; (I'.t.s: ; 

iiu'i„\ ix .C; V... •.. '.A 1  * A.. '*li''. 7«'4. Wi *i. / 

..By the<17<xeo. II. c 37; when waste landci, Fens and 
which were formerly fens and marshes, are unknown^ 
drained ^and/improved, .and t|ie parish Uk which pand^- 
they belcmg r cannot be ascertainedt tithes ariai4^g 
therefrom am iiueito. the titherowvtf of: that 
parisb>wbBchJias.nearesttasacbiands..^ .< ; .i^. 

\ i.J* I K fc. V • . '*i ' J"- . * i ' . »  . 'V  • ...... .«<< /I Jb 

; f ) lioid ttitaa » AMrelHl' (*>iKii««iiiQ..^. BOlingf. 
.6 >rwiiit. a. 897. I lej» S Ficioe, JL,m. 
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HeadianA and Foirett L^dsi CJP*^^^ 

,'■;.._ ^ \  gECtlON. IV. ■\-i'-- fU 

JiBADiJkNDs are that portiun of a field vi^^ieb 

> u-leftfor tunuDg the plough a^.honea^ H'«rv 

merly those lands, in all probability,. WjSc^4fH 

-plotighed, and the grass growing upon tbetn was 

Mid not to be tithabl^.C) 

Enmptoaljr It is presamed, however, that headlands thus 

' '^ cultivated are only exempt from tithe by custom, 

and not of conunon. rig^t>(,') ,,Thus the coort 

stated, upon one occasion ('), that the tithe.<Mnier 

„ was by law entitled to the tithe hay,of;]the.gipsB 

(»!>!.;'':' - > growing on the headlands in tbe parish.'; But,^ 

,i!y.ji..; custom for headlands sown with co^^tp bi^!^li||r 

charged of tithes, because feid oa by ptojif^ 

cattle, or mown and cut for thi^t pi^ipoK, -^fl^^ 

discharge from the tithe of 1^ on the hoaiUfVi^ 

in consideration that the owner bound,' relied, 

^d shocked the com, when the mistaken notion 

"m'^;,^ . , . peyailed, that the tepth ridjge onJ^ wivi^H^ 

have been held good diischarges against the: pMJFr 

ment of' this tithe. (*), , ^, ^, ,^ ■., 



(■) Ralph BradweU'» cMe, 
Little R. IS. 1 Roll. Abr.: 
646. Chiq)inan v. Barlow,' 
Buub. R. 183. 

1') Haggard v, Hallowt, 
i Wood's D. 121. • 



(I) Rice V. Manning, 
Wood'* D. 497. 

(<) Ga>B.Cod.681. SUfto 
R.70. 



Ch-I^'S i5.3^' Cf'ihe Tithe hf Houses.^ I«l 

Forest lands. — As lands not lying in any Forest land, 
parish pay tithes to the crown^ so those within 
the precincts of a forest, though within a parish, 
if in the liands^of the king, pay nb'tithito.^. But 
this privilege extends on)y to the king^s lessee, 
and not his feoffee ; and if the forest i^^^ -i-i>-H 
fbrcbted, and indthiii a; parishf,^ it must then paj^ 
ttthesif) ^ 

JL « ' ..Li ,' '.•■-. ^ - -■ Ji 
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SECTION V. .i?wi7 Y«1 

. . ^ < . . m • » 
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- i..v«.' ;. ^ iQf the TiiXe of Houses. 

". ^ .•;•■"..■,■■■  ;  •  *■ 

. .' » 1 ■* v. " ■■•■<.■ ^■'•- • • I y  • ' 






"^ (!3h^^iK)ym isf due for houses Houses not 

i)r^trtherbiffldliigs, nttr for the jirofift mad^M SffiT* 
sb3^ %if iheml n6t;for aiiy fehl reserved upon a 
il^ffifi^^S ^ liny hbUse bk* building, becaiise'&ere 
^iih i^^itb ihbriiase, no renewal, either at any 

rtatfeffarilififerem^^p^^ ' '' 






''' Yd^ if it'c^'be shbwn, that time outoi'mind Howaflfected 
'idittte certaiir suni hai Wn paid for toiM^'"1( bycuatom. 
iMtiU>b^ inferred that the payiheht was originally 
in lieu of the tithe of the land oh which me 

  r  • • . ' • '  : « • 

»a- , / • ' \ ■'■'■■'. 

>,'■■" 



(') Seld.cai.;§4k^'Coi«un's 
Cfise,! iieu R. 60. Wats. C. 
L. 506. Hertford v. Leachi 
Sir W.Jones R. 387. Gibs. 
Cod. 680. Burn's Ecc. LAU. 



(•) ^ iB^w 660. Ley«eld 
y.Tysdale^Hob. R. 10. Clairke 
V. Prowse, Latch R.^210. 
Gibs. Cod. 682. 
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bouses are built», and mcH customary psjrment 
or tithe must therefore be continued. Q) 



! 



£• .}' •>. t 



The law for tithe of houses in London forms 
the subject of a subsequen^diiapter. 

'-■•■• ^ -, f • • • " I .- if ' ^ 

 ' • ' ,f _ -^^^^^. , ■" • .' "i ■. . 

SECTION VI. 

Of the Tithe of the Bakings of Com. 

. . . , • 

jUkings of Rakings of corn that has been gathered inta 
tiAaMe! sheaves (') are not due of common right ^ but ft 

must be particularly understood, rakings involun- 
tarily left are alone meant» or, as the old hoqla 
€xpr^58S.;it^ raWngs left without, covifl, tfeoje 
which. bavQ been ^m2(5 vobmtari^.4iijgo€rs(e^Q) 
H^P^eV ii^ a 9uit for these tithes in the. ectkh 
siastical court, the suggestion for a prohibitifii 
must expressly set forth, that the rakings -wece 
involuntarily, left, without fraud, as it is not 
sufficient to say, that they were laj»sm, Sgc. et 
dissipates in coUectione. (^) 

.•.■•.'; r 

(') Wat8.C.L.4^. Anon. 
Cro. ttx. 596. Hob. 1 L 

(*) Anon, 12 Mod. 236. 
. (') l.RotL Abn 64*5. SInst. 
652. Wood's Inst. L. £. 170. 
Cipill V. Scott, Littlet. R. 31. 
Berd v. Adams, Moore 27S. 



Johnson v. Awbrey, Cro. EL 
660. 

(^)Sherington v.Fleetwood, 
Crp. El. 475. Gibs. Cod. 684. 
Ftorey v. Chauncey, Noys B. 
15. 
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SECTION VII. 

On the Titfui qf Tkjngs qftheJ^Ow^ if the Eartih 



Substance of the earth, -r- Things of the sub-' Things of 
stance of the earth, or parcel of the freehold* stance of the 
and not of certain increase, are not tithable. ^?||^?^ 
Thus stone, gravel, and slate quarries ; lead, coali 
and tin 9upes } lime, clay, marl; x^balk, and sand 
pits } as well a^ bricks, tiles, turf^ iron^ or lead-* 
-pre, are not de jwre tithable, though by cjiistom 
tithes are in some places payable for them«.C} : 



.f 



: ^ (*) Lyss V. Watu, Cro. El 
277. Moore R. 908. 1 Roll's 
Abr. 637. March. R. 58, 
Anon. l.Mod, 55*' Tocker 
V. Gorges, 2 Kelk R. 177. 
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Anon. Heti JL 14. Aniiers 
v. Chambers, 2 Keb. R. 
596. Buxton v. Hutchusoiiy 

2Veni«.S«46. £lDit. JMl. 
Dodtoraod $tudent|S85«-i 

' . « . « r, • • .   "^ I. ■• . ij' »,  '  
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Iff r$tbe* qf Monastery Lands, [ButK. 
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CflAP. II. 

•■•■... f 



Eftctofttat. j|;y ,the statute of the «7 Hen. VIH.^«<^«* 

27 Hen* D« 



 fy^ a general Discharges frtm the Payment^ 
Tithes <(f Monastery Lands. 

**\j : : -.: -■■•.. . . ..   •   .. «■)>''.■'.■ 

c.'28l* ^ ^ inanj of the mosarteries which had lutt 

lands above the clear yearly value ii>f twohnw 
dred pounds (from thence called the smaller 
monasteries) were dissolved and given to the 
kiit^and hiir heD*& The statute, howeveiv^tlicl 
^'discharge the monasteries from tithefljaad 
all the possessions which came by it to theldsg 
stiU remain <;harged at this day. Q) 



■- ':-. 



.■•• r ■• 



All houses of . It should however be observed, that by virtue 

^^SSS^ tjf^itt'pitiviw in the 27 Hen* VIIL (left oat of 

by tihttlstat ^ the statute in the book of the Statutes at Laig9« 

sf "Sl\ batin the parliamentaiy records) some religioitf^ 

c. IS. rh)ouefeB of or under two hundred |i^ annum yrtt^ 

^M^ed ^rom dissolution } and what weresave^ 

^w^e niot' dissolved until 81 Hen. VUI., whicl» 

e&empted them from tithe. The clause i^ 

37 Hin. VIII* is to this effect : 

That the kitig^ at any time after the < maki0l( 
this iictj (27 Hen. VIII. c. 28.) may at bis pl3^^ 

(«) Gerrard V.Wright, Cro. Cro.Car.42S. Urrey v. B<f '^ 



Jac. GOT. Sidowne v. Holme, 



yer, Gwm. 250. 



Oh. JL^ ) JXstobiUon ofMormterkx. m 

sure ordain and declare, by his letters patent 
under his great seal, that such of the said 
religious houses which he sh^l not be di8ipQ8e4 
to have suppressed ilor dissolved by thiis act^ 
sillLQ -still continue^! remain^ and "^be iQ the s^e 
body' corporate, mnd in the said < essential state,- 
quality, and condition, as well in possessions as 
otherwise, lis ' they vwerebefioCT^- the mdtiii^ T'^'^^'^ 
l3m act} without any' su|ipres8VQii tnr dksdbitKm '^^ sl^.j 
tiievfea^^iir of aiiyvpart of the-itenie^ by^aiM^rilrjIt 

't: 4 -Hence several monasteries, of ^nd undePitih^tf 
^r^rarly value of two hundred pounds, weti) iwit 
dissolved until the v SI Henry VIILr^ni^^fe 
ther^ore within the branch of thataettsiroc^Mi^ 
ing the discharge of tithe. C) . 

Br the 31 Hen. VIILi^. 19. this^disa^lutiw I^^Il^ 
,ws;s extended to all monasteries ti;ndireligio<ii .^BrAmi \^ 
houjies^' of whatever value the Jands of :WhiQfa >i ^^^h \t 
they were possessed .ip^ht - be<'(ifrom:^^ idieiM^ »^'^ ^^ 

icalledr.the ip^eater mpnasteries)!^ wbiob fife»l» 
in like manner, 2^edai>ed t6 :: be \xk \}mi acftmtl 
iseisia jmd possession of t^e lung } ij^i^f S|]^ 
lands as were exempt from the payment of titties 
befbire the dissolution, continued so, by the fol- 
lowiAg dau8e^> r ^at tbocJkiQg^ bisiheiiCt^c- 

-cessors^ find assigns, which have, or; b^sesiftei' ^ 

* •  I .' -.  • , • . . 

(«) Wood's Inst. L* E. 180. : v_ ^),^^t. 21^ , ., 



I- ' !■ ' 
i. ' 
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Uld DissolutiQn of Mcmskries. [(Pdllt^fi 

8haM have, any monasteriest abbalihieBy j^ii^riov 
&C. or any manors, . messuages, parsonages^ tp* 
propiiate . tithes, pensions, portions, or other 
berediiam^ta, whatsoeTer they be^ ^whiihifce- 
longed or appertained, or which now belodgijr 
afqperUdn, unto the said monattoriest' abbafUMl 
priories, &c# or. unto any of them^ .riiall haiw 
hold, retain, keep, and enjoy, as well ihe,wA 
;:.i: . parsonages, appropriate tithes^ )iensiop8^«and ] 
portions ]of the said monasteries, abbrtlwtr 
priories, nunneries, colleges, hospitals^ h oiu M i ^ 
friars, and other religious and ecclesiasti<id 
houses and places, sites, circuits, prodncls, Mh 
nors, meases, lands^ tenements, and 0th«r JM9- 
ditaments, whatsoever they be, and every of 
them, according to their estates and tiHet, Hi' 
charged and acquitted qf payment . ^ H^^ ^ 
Jreehf and in as large and ample manner a$ Ik 
said, late abbots, priors, abbesses,. prioresaes, tful 
qther ecclesiastical governors and.gQvernesf^ 
flr .any pf them, had, held, occupied, {y)saesiedi 
useds retained, or. enjoyed the sam^ or an|f 
parcel thereof^ at the days of their diasolutioOi 
suppression, renouncing, giving up, or connut 
tatbeking, &c.? . . .. ^ 

- . . . . .. ' 

Lands ia«Di- Now, these ^iritual bodies^ at .the tioie ^ 
S2i^ their dissolution, were capable of holding thei 

by four ways ' ' ■, ' '^^ 

at the time 

of disflolu- * Vide the catalogue of nriQnasterles discharged by this a^^ 

^®"' at the end of this chapter. 



Ch. JLJ Of the ^ope'iBidL tm 

pfktMn^LiBAd ;ori4Hlitt9(^«> thirdlyv by posacnptiwt ; 
and fbul*Wy> by orden (>) >. . : j r u 

• U Th^ pop^ usurping a power ^yer the clergy^ Pope'« bull. 
i|i'£AglMcU grmtedexflmptioiiSf lit bbipleasiire, - 

itnereihai^'vfrcm'^ q£: tithes; Jbis^ 

grantor beitig .at that time aUQwed a good>diaf 
chai^-agftiast all reetors ancbVicats. (^>:,- vt x \. 

. , ' Hence, ^ althougb tnuch ' e^emptioiL cene^^iby Lands ex* 
the di98dutk>a. <tf the^ i body *itQ iwhovm. k^ iwafc SSf ^j^th^ 



pimted, -being personal) yet^ 'if any 'religittnti.^5ne of the 
p^i^FSon had ao exen^tion at the timerof| the are now 
dissolution, the lands are now exempt, by the ex«™P*- 
statute SI Henry VIII. (*) An exemplification 
under the bishop's seal is good evidence of the 
pope's bull. (^) So^ a pope's bull is evidence* 
upon a special presfcription to be dischaiged of 
tithe, where it is only said that the lands be- 



i . 



. I 



' •;» 



(■) B^, t\2l : 828: ffliidfe 
^^Xinke, Hob. 295. SeM. 



c. 13. § 2. (jerrard v. Wright; 297. 



Cro.Jac.eOT. 

• {») Cro, Jac. 607. Degge, 

c. 21. 328. 



(^) StJmn.Dig.tit. 
£.7. Sladev. Dtake^ Hob. 



(*) OHve V. GWin. Hard. 
118. Cope ▼. Bedford, IVdin. 
R. 426. 






Iflt . Composition reaL [Fkutll, 

longed to such a mphastery, and were dischai^ 
at the time of the dissolutioD* for then theyoosr 
«iinue dischai^ed by the act of parliament ; iwt 
it is no evidence on a gieneral prescrif^l to be 
discharged^ because that would show the OO0^ 
mencement of such a custom, and a : g^enl 
prescription is, that there was no time or me? 
mory of things to the contrary. (')* 



. - • ' 



Composition Secondly, compositions real were, wheQ.tba 

abbot, prior, or incumbent of any churchy. bH 
gether with his patron and ordinary, agireedi b]f 
deed or fine, that particular lands should be 
discharged of the payment of all maimer of 
tithes ; rendering for ever a certain portion of 
land, sum of money, or doing some other thing 
for the ease or advantage of the abbot or incum^ 
beat in lieu and satisfaction thereof. (^) Tbeie 
compositions were held to be a good discbaige 

(*) Clanrickard v. Denton, I (*) Degge, 20. 3SS. H^ 
Palm, 88. Bui. N.P. 2*7. 490. ^ 



I 



* The word bulktf or bull, Ib, in a metaphorical senae, trfii^ 
for a seal, or a diploma sealed by it : bat among the ancii*>> 
it was a golden badge, or ornament, which persons t^ 
triumphed over their enemies wore before them on dic^ 
breasty hanging down like a medal : and it came to signil^ ^ 
deed, inslrumenti or writing described on parchment- ^ 
vellum, with a piece of lead hanging thereunto by a stri06 * 
and such writing or instrument is called a bull, from t^^ 
lead annexed to it. Ayl. Par. Jur, Can. Ang. 181. P^ 
Virgil, lib. 8. 284. 



Gh,H.] Of Prescriptim. TtHfk 

froin* th«^ pajrment of ttthes <^):; the a^^meat 
imM ImirjB. been made after the thne of Richard 
ik» Si^st- ft retuni from the hc^ tiiaif^and h^<UA 
Hife^ittee^ C3^ Elizabeth Q) ^ and- hence arose 
tint kind of prescription^ which will be hereafter 
mentioned, called modtis decimandi. To consti- 
tute a real compo8ition» there must have been 
the following requisites : ^-r^ First, tfaattb^tithQ 
was dischai^ed ; secondly, that a composition 
wai ghrian .in Heu *of such discharge ; thirdly, « . .:kr/j 
that the composition was made wttHthe consent 
4^itbe pajtroQi ordinary, and incumbent* 



U'»» 






}oThiniljr; (ireseription, which caii be only hjr Prescription, 
aspiiitusd corporation ('), is, where l&nds, always 
having, b^n in spiritual hands, have never peid 
titbea.. This usage must have.beeit cooatant^ 
withoiit interruption, perpetual, time whereof 
thejre is no memory of man tb the contrary; 
that is, from the time of Richard the First's re- 
turn from the holy wars. At common I^w, a 
spiritual person could not claim his discharge by. 
buir,l:bmposition, or order, witliout pleading it, 
with its ground and reason, specially ; whereas 
ttf# ffiBCha!*ge by 'prescription wai^ allowed With'. 
wit ^y\9^^\ reason, because .be was a perspfi 



; (*) Bennett y. NeiJe, Wight. 
ftep.S31. 



,(») GerTar4.v. fright, Cro. 
Jac,607. 



ISO Discharge by OMer. [Part 11. 

Capable of such discharge (*) ; and evidttice 
that the land of a spiritual farmer has never paid 
tithes, is suffleieht to prove the prescJriptioii. (0 * 

Order. The fourth ison of dinchar^ is by ofder* 

Most orders lii ancient tim«s^ abbots, prions, motiks^ and 

SSiw^ed ^^^ religious orders, wei^ exempt frott the p4y- 

"^ * inent of tithes, as to those lands which the^ kept 

I in their own occupation. (•) Pope Adrian IV* 

eonfined this exemption to the then three *ft8- 

gious orders of Clsteitians,^ Templars, and Ito^ 



(') SM€ V. Drake, Hob. 
R. 297. 

<•) Hash V. Mding, Cro. 

£1. 205. Cllitill V. OMm, 



(3) S8ld.c6.$5« Ubit 
651. Greg. Decret. lib. S. 
til. 30. <^. 10. And d4. 



* The di&rence between custom and prescription ifl^ that 
th^ fbflher is a locid usage, not annexed to any particnltf 
petsiMi, aoi May be cAlted private common htr, dr h^ thd) 
wbereaf the lattte is a persooai uiigc^ and Gonfia^^) « 
certain person, hpuse, or land. In claiming a custom, Ifaert' 
fore, the plaintiff must allege, that withjn such a place tbete 
1^1 fBoA ftoiik timte whteettf the ttiemiMy of man is dm t^tte 
contrary, there hath been, such a custom : in claiming a pre- 
scription he must aver that he, and all those whose estate be 
hMii, or all his prteded^ssors, have immemortftiiy tibfoyedlt. 
Bennet v. Read, 1 Atiit.^. 1 Sliund. ft. 340. b. ITidi'e 
Pr. 331. Degge, c. 13. 268. 



Clu IL] Discharge by Order. ISl 

pitalers. Q) • Pope Innocent III. extended the 
discharge to a f<>urth ord^r ; namely, the Pre- 

(^) Doubitofle v. Curteeae, | Wincbest^'f c^se, 9 )tf|^. 
Cro. Jac 452. Bishop of ) 43. 



■*■ fw m i n » nnw \m\ ^r^-^^i^wmr 



^ The Gittercians were a braneb of Ae Benedietines, so 
nulled from Cif tmiwn, a forftjt jn tbe bia)i|]|>riG nf Gbaloos 
in Bttfgundyy where this order was iimtitti^ed ))^ ]QU4)9lt> 
abbot of Molisme, in that provioce. It was brought chiefly 
into lepnte by S. Harding, an Englidunan, who has there- 
Are been jionsiderfid the principal founder. 1 Dug. Mob. 
Ai^.G^- Pol. Virgil, Ijb. vii. 268. Tanner's ;^ot. M^n. i^v. 
8 Reeves' Hist. Eng. Law. 222. 

The Premonstratenses were canons who lived according 
to the rule of St. Austin, who set up this efder at Premon- 
strativii, in the fiooiMe pf Limhi in Biqfqdy : it w^ Wti- 
tttted in London by Norjijiberg^Ds, sx priest. 2 Pug. Mop. 
Ang. 5.8. Tanner's Not. Mon. xviii. 1 Collier's {Ipcl. 
Hist. 337. Pol. Virgil, Hb. vu.-268. 

The Teoplars aad tiie Hospitaters irtre Ae flidy Avp 
military reJigiouB orders in EnglajQ^/ #Dd ^ir fuperior hf^xp ' 
was the first lay baron, and had a seat in parliament. They 
were instituted about the year eleven hundred and nineteen, 
e0|oyed goeaft fudvile^es, were freed fixnn tenths and 
fifteenths id«e to the king, were eruc€ dgntdif and a cross, 
fu «be ansign of their profession, used to be ereeted mi their 
lands. 

The Hespttalers were first called Knights of St. John of 
Jerusalem, because they built a hospital at Jerusalem wherein 
pHgrims were received ; but being driven from the Holy 
Land, they settled at Rhodes : and afterwards having the 
iilipd- of Ualta >gnn^ them hy the Emperor Charles :the 
Bfth, were called Knighu of Malta. They were formed ibr 
thedtfenee-olC^iristians qndfthe Holy Land': Addefmuhmem 
eSmtH an ofm rn terrm ULncitm adversus Pmganos H Sara^ 
temoi. ISanner'e Not. Mon,.x«ir, 1 ^lew<;ourt's Rep;.6ia. 
Camden's Brit. fo. 340. 2 Reeve's Hist. 'Bag. L. 1^7. Magna 
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132 Discliarge bjf Order. [Part II. 

monstratenses. Q) The exemptions of the three 
former continue legal, having been ratified in 
England ; whereas the exemptions of the latter 
are invalid, not having received any such r^ 
The three cation. For, by the council of Lateran, which 
^JJ^*^ was a general law in England, lands belonging 

to either of the three first orders were discharged 
of tithes, when in their own manurance or iiof- 
provement (^) ; but as all the books are silent; 
as to the allowance of this privilege in England 
to the order of the Premonstratenses, this bull 
of Pope Innocent III. will not avail persons 
who claim an exemption from tithes under a 
title of having obtained their lands from that 
order. (') The general council of Lateran, 
however, exempted those lands alone from titheSi 
which were in the occupation and possession of 
the orders themselves before the time of that 
council (*) ; but no covenant or contract to pay 



(>) 2 Inst. 651. 

(*) Doubitofte v. Curteene> 
Cro. Jac.4>54. Wats.C.L.5S2. 
Stavely v. UUithont, Hard. 



R, 101. 2 Inst. 651. S» 
thome's case, Dyer^ 277« 

(S) Townlej v. Tomlimoai 
Gwm. 1004f. 

(«) Lord V.Turk, B|iDb.lS^ 



Charta, cap. 87. Dug. Warwickshire, 706. PoL Tvcg^ 
lib. vii. 269. 2 Dug. Mod. Ang. 497. 17 Ed. IL ^^ 
Bracton, Lli. L c. 10. Their property was seiaed by 6^ 
ward the Second, and the extent of their pcwnrsnions i^ 
taken in a very accurate survey, now kept in the 
Remembrancer's Office. 



Ch. IL] Discharge by Order. 138 

tithe9» made by any abbot or prior after the 
.coimcil, will annul the privilege of being tithe- 
J&ee» this council having equal authority with 
sa^.wt of parliament, and concluding all 

parties. 0) 

^.. •' 

\m In process of time the Cistercians, having Conductor 

procured bulls to exempt not only those lands ^® ®^'" 

in their own manurance, but those occupied also 

Jby. their tenants, a circumstance in no little 

di^ree tending to the injury of both rectors 

and vicars ; the statute of the 2d Henry IV. c.4. 

IW enacted, whereby they, and all other reli« 

•gioos and secular persons were restrained from 

patting any bulls in execution for that purpose, 

ff purchasing any such exemptions for the 

luture, under the penalty of prcemunire. 

* 

As this discharge was given to the three of persons 
orders specified, only in respect to those lands ^^^^ 
Vwprapriis manibus ea^ohierunt^ so it is now by order, 
necea^ry for those proprietors who would have 
the advantage of this privil^e, expressly to aver 
^d show that the lands are in their own hands 
,4Qd manurance, for to say that they are seized 
^theiQ is not sufficient, as they may be seized 
Uiereof, and yet others may occupy and have 
^e manyrance thereof (^). But in the king's 

# 

(•) Suively V. UUilhom, I (») FoxY.BardweU,2Coiii. 
Wd. 101. |r.498. 2liist.65K 
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184 DiBckargc by Order. ^PartlL 

Of the king duBe^ $B h^ oannot cultivate the lands himid( 
^^211 with regard to him it has been determined^ thit 

his tenant for years or at will is discharged is 
like manner as the spiritual persoM wefe^) 
Yet if, afler having leased lands^ he Nil| 
them or grants over the reversion, this privilege 
ceased and they are liable to the payment' of 
tithds. O 

It has also been held^ that a tenant te td» 
wlio has at) estate of inheritance in hk Mi 
Ocoupiation, i6 discharged byirirtue of the cUUtt 
in this statute. An old , case statea ^ A 
tenant for life or yeara is not withitt thi H^ 
tute f )i which may be so, if a lessee for lift tt 
years holding under a common lease be Iherebj 
intendeds In the case> however^ of HMv. 
Meeds (^), which was the case of a tenant for 
life holding under a settlement with reioiaifider 
in tidl to his daughter, the Lord Chief fttfM 
admitted tliat a tenant in tail was entitled t» 
the e:stemption, and added that he saw no reiiM 
why such tenant for life should be exdudei 
from the benefit, any more than such teiMnK ii 
taiL A fee simple may be divided into p<N4iM4 
into different estates for life, in tldlf aidd t^ 
mainder in foe> and the tenants of eaeh poftii* 
should have the benefit as they succeeds WheA 

{')Com.Dig.iiLDwtteFE.7. (») Hurdres. IT*. 
(*) Gib. Cod, Jur. Ecc,67«. | (♦) Gwm. 1515. 



* 



i 



f 



Ch. II. j Discharge by Order. \^ 

iMowever, an abbot, having a privilege to be dis- 
^baijged from tithes quamdiu numibus proprii$^ 
L« the time of Edward ZV., made a gift in 
it «va3 determined that the donee of the 
ahould not be dischargedi for the statute dis- 
^^largetb Donei but as the abbot was discharged 
itlie time of the dissolution, (31 Hen. VIII.) ; 
that tiiey must claim the estate and discharge 
loder ik^ dbbot Mooe the statute : and so it 
If by (Qommon recovery the reversion 
been baiTMl be&>re or after the statute ; but 
the land luui returned to the abbot pr the 
:e nr after the stetute» the cas« is 




By the statute 32 Hen. VIII. c. 24. the king Lands be- 
^lihaflagoy the manors, parsonagesip titheiy pen- |^^^^^ ^ 
priviieges, &c. oS the prior and brethren St. ^hn of 
&Biit Jolm «f Jenisalem. Jthas been &«- Jenuaiem. 
>c|u^itljr ai:gaed, that the JIands of this diasplv^ 
^Domy not IfteJing vitUui the body ^ the mK of 
^Sifae 41 Hen. VIIL c. 13. cannot have the pd- 
^tgt 'of being discharged of titJies by it^ ^) 
^Other deeifiions Jiowever lead to a fcootrary 009* 
dusion \ and this latter statute has been deno- 
minated ig^Q/z^ havmg relation to monasteries 
dissolved bedfoie the act» as wall aa those ;tO Ve 



f ) CsnMr ir^ Sh^EflnsBi 
(•) Urrey, v.Bowyer, Gsw* 



850. Tie Seijeaals' cs^e, 
Gwra. 281. CornwaJJis ^. 
iSipurling^Clra. Jac ^. 
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156 ' House of St. John of Jerusalem. [PartiL 

dissolved afterwards. (') Hence it seems now 
settled, that those lands do not pay tithes by 
reason of the word '< privileges ;" and not being 
a personal privilege in the king, but a real & 
chibrge of the land given by the statute* this ei- 
emption extends to the lessees of the crowns 
quamdiu proprUs manibus excobmt (*) So it has 
been decided, that all the clauses of dl Hen. VIIL 
c. IS. respecting the possession of monasteries^ 
relate to those lands which came to the king 
after the 4th of February, 27 Hen. VIU. ; and 
that the lands of any such monasteries are ex- 
empt from payment under it, even though the 
crown may have granted them away before dot 
statute was passed. ('J 

The statute of 31 Henry VIU., in addition 
to its preserving and continuing these several 
modes of discharge that were before the statute 
and conveying them over to the king and lay 
persons, which would otherwise have vanished 
with the spiritual bodies themselves to which 
they were annexed, created a new dischaige^ 
before that time unknown at common law (^) ; 



(■) Whitton V. Weston, 
Latch R. 89. Godb. R. 
392. 

(*) Fosset V. Franklin, Sir 
Tho. Raym. 2£5. Gwm. 
1579- 

(S) Tate Y. Skelton, Gwm. 



1503. Gerrard t. Wri|^ 
Cro. Jac. 607. 

(«) The Archbishop otOa^ 
terbury's case, 2 Rep. ^ 
Slade V. Drake, Hob. R. 29^* 
Gerrard v. Wright, Cro. 3^ 
€OSk 



Clh IL]  Unitff qf Possession. 137 

that 18/ << the unity of possession of the par- 
sonage and the land tithable." 

Thus where the rectory and the land re- Of unity of 
ixsained from time immemorial under one title, P^^®*"®"* 
ifc necessarily foUowed, that no tithes was paid 
firom time immemorial, for a person could not 
y tithe to himself, and consequently this kind 
:tf prescriptive ' right operaited as a discharge; 
"ut if the possession of the land had been severed 
vooqI the rectory, the land again would have 
liable to the payment of tithes. (') 



This is therefore more properly a suspenshn 
^tilian a discharge ; the unity being of the land in 

temporal, and of the tithes in a spiritual capa- 
ily^ both of equal estate of inheritance, in one 
l^erson ; so that it was necessarily a discharge, 
^liough of a temporary nature, from the pay- 
^^leht of tithes. If land was discharged in 
of unity at the time of the dissolution, 

'shall now be discharged by force of the stat. 
^1 Hen. VIIL C) 

In this case of unity, four things are to be The four re- 
^^bserved j the unity must bfe jtista^ wquaUs^ quisrtci of 
^mbera^ et perpetua. Q) 

(*) Benton v.lirot, Moore, | (>) Doubitofte v. Curteen, 

_ Cro. Jac. 452. 
C) ButUtfi T. Long, Cro. ' 



IS^ Requisiies of Umty. [Part II.. 

First; the unity must be just ; that is, rig^ 
ful, or obtained bj good and lawful title. 



Secondly i it must be equal ; that is, the 
in the parsonage and the land in the same per* 
son or body, for had the abbots and priwa held 
by lease* thene is not a unity within the statute* C) 

Thirdly; it must be free; that is» fkw of 
payment £rom tithes, for had either the Abbot or 
his fiuner paid them, thereby proving Uiat tbeare 
was not a real disohai|^ but a non-^yoMnt by 
unity originating since the time of memory only, 
the prescription is destroyed. {^) 

Fourthly; it must lie perpetual ; time •out of 
mind: the lands and rectory amat hava beea 
united before the memory of man, and th WB&ie 
before the time of Richard thefirat^s return fiom 
the holy wars; for if it •can be shown that 
the abbey was founded <u* endowed wjjth ibe 
lands or rectory after tliat period, the uiumh h 
not sufficient. (*) 

Of penKins Hence if the ismd and the lectory ^i^ene in the 

i^sdMi^V P^^*'^**^^^ ^ *^ isSciMi aad his predeeefisocs «t 
unity. the time of the dissolution of the woDasteg^Md 

Gwm. 358. : 14 b. 

(») Degge, c. 21 . 335. Prid-  ^i) fy^me w. D». lejebld, 

Gwm. 264. 



Ch« If.} Of claiming Discliarge by Unity. 

m 

diM> hive beeti do from time immeinorial^ if it 

does not i^pear that tithes had ever been paid^ 

such land i« now primiJhtM discharged of tithes 

by the Si Hen. VIII. c. IS. Q) But it is not 

Sclent to show that the land nvas parcel of the 

ifebbey at the time of the dissolutaM, the abbey 

OIUM also have had a right to prescribe ; to prove 

t^t it had the right it must have been in poa- 

^BBMrion time immemorial. Q) As unity is not itself* 

^ ^fiseharge of* tithes but a discharge of* the 

\Mym«nt of them» it must be pleaded specially ) 

Asft the lands were in the hands of the abtxrtSt 

Dd discharged in their occupation. (') 



- It has been saidi that if at the time the abbeys 
^"^ireite diis(dved» the lands were in lease for years> 
^aiid the lessee paid tithes, the presumption 
"^arising fimn the perpetual unity of possession is 
"^ttereby destroyed. (^) It has been however ad* 
^ttdged otiherwise, for qwMd the abbot, the in* 
Ihetitance was discharged, of tithes, and the king 
^^or his granted holds it discharged, as the abbot 

iMld it fbr the inheritance j and such lands are 

therefcore now tithe4Vee. (*) 



(') Slade V. Drake, Hob. 
ArehbiAop of Cimter-* 
titfy^i MM, 3 Jt^ IS. 
(*) Clavill V. Oram, Gwm. 



<)) HMridtigT.^bjr, Buii>« 



•»»T 



(4) Lord v.Turk^ Btrnb. 123. 
Slttde V. Drake, Rob.39S. 

if) IV)vter V. BathwBC, Cm. 
Jac. S59. Cowley v. Kejrit 
Gkvm. IMa. 
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Firs: : tiH- uoirv must be just ; that is, 
lu.. o: oDiainec fir good md Jawiiil title. 

••wamdjv ; tt must be equaj ; that is, th 
J. tat fwMoa^- and the land in the same 
« o: beay, ior had the abbots and priora 
tn icMu tnesr » a<K a nnitj- within the statut 

Tmidiy : n must be £ee ; that is, fiip 
iwwen: mm titiies, for had either tJie abb( 

^iamts: mic tnoiL t&erebr proving that tl 
«ai> nrr a neai dtteimpe, bin a ocm^ja tgm 
::r..~ onrnaanc amce tiK ame of memoiToi 
tiK vntsTJKUK a aesxiweL •'- 

i'^icTtsif^ ; i: WIS Ik iiermuai ^ tmewt 

ocssf: UK miff 2Std teaory masi have hd 

iituusk ittian iht menori a: nurn, and thereCb 

Minn til: umt a: Judiarc ibeFiisii^g mtuni£i: 

IT:, iirtf* ira>: jor j: i: can be sbovn tb 

::ii Mbne^ wws kuinaed or eaidcmad witb til 

ttlu^ IT 7v:!tary after uia: f^enod, ibe union j 

:ux siiffijieii:- •" 

.-;m».i^a jwaBSHi.ir a' :» ahioi 5fid his predecesMnal 
ut •. :!fe ::mf a*" :J)f iissftijdon of the aanastei^'yaod 



wir. .VSn ;l4b. 






O. It.'} Of etaming Dixharge by Vni^. 1S0 

«iIko have been so from time immeinorial, if it 

dMB not i^pear that tithes had ever been paid^ 

«lich land is now prm&fax^ discharged of tithes 

■toy the 81 Hen. VIIl. c. IS. (>) But it is not 

M afl clent to show that the land was parcel of the 

^afclfcy at the time of the dissolution, the aU>cy 

t also have had a right to prescribe ; to prove 

t it had the right it must have been in poa- 

\ time immemorial. C J As unity is not itself 

^■t iSeeharge of tithes, but a discharge oi' the 

"^^^ent of them, it must be pleaded spedally ; 

-M Am the lands were in the hands of the abbots, 

- <au)d discharged in their oocupation. (') 

It has been said, tiiat tf at the time the abbeys 
"■nrttte dissolved, the lands were in lease for years> 
^MUl the lessee paid tithos the presumptioo 
•^llAiiug firom the perpetual unif^ of possession is 
-"^faoreby destroyed. (*) It has been however ad- 
_3lld£^ otherwise, for qwMd the aU>ot, the in- 
IftMitance was discharged of tithes, and the kit^ 
*tk his grantee holds it discharged, as the abbot 
Md it for the inheritance ; and such lands are 
^refcnre now titbe-lree. (•) 



(') Slade T. Drake, Hob. 
IBs. ArdiMdiop of C&ater' 

,{*> Claviil V. Oram, Gwn. 




(*) Lordv.Turlc, Bunb. 1^ 
Slkde T. DrdK, HtA. 39B. 

(0 I\>i!ter v.BsdnniiCin. 
Jac. 55a Corley v. Kejri, 

Chnn. 1MB. 
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Hence, then, of these five ways of dischargCt 
three, ("that is to say, by bull, by conipositioo» 
and by order,) are preserved and upheld by the 
statute 31 Henry VIII. The fpurth, prescrip- 
tion, stands as by common law, and has no nee4 
of any statute ; while the fifth, which is unity, is 
expressly created by it. And those lands which 
the abbots held discharged at the time o£ making 
this statute by any of the privileges or modes 
above mentioned, the king, and all other;i 
claiming under him, now in like manner hold 
discharged as freely as the abbot held them at 
the day of the dissolution. (* ) 

Where lands ' Where the lands of a. religious house have 

have been jj^jj hg]^ nince the dissolution free from the pay- 
held tithe- 
free tince the ment of tithes, though the titles of discharge 

dittdution. under the 31 Henry VIII. are now lost, and the 

manner of discharge cannot be made out, yet it 
-will be presumed that they were discharg€Ml by 
some way or other before the dissolution, when 
in the hands of the abbots (^); and it will be 
sufficient to allege that they were part of the 
possessions of the monasteries, and were at the 
time of the dissolution discharged from the pay- 
ment of tithes, by composition, prescription, or 
some other lawful way. (') Where the dischaige 
is by order only, it will not be enough to state in 



(*)Wright V. Gerrard, Hob. 
R. 509. Benton v.Trot, Gwm. 
208. Moore, 528. 

(*) Wood's Inst. L.E. 180. 



(') Lamprey v.Rooke, Andi. 
291. Nash ▼. Mdiag, Cro. 
El. 206. Bunb. 66. 



Ch. II«3 Monastery Landa how proved. HI 

the pleading, that the lands were in the abbot's 
hands, and belonging to one of the greater 
monasteries at the time 6f the dissolutioti, but 4 
discharge at that period should also be spe-* 
xafied. (^> And if it. could be dearly shown that 
land which has regularly, paid. tithe was dis^ 
charged, in the hands of a prior, the priory being 
vested in the king by the statute^ such payment 
would not make it chargeable. Q) 

The fact of the lands belonging to a monas- 1^^ be- 
tery, &c. is generally shown by the survey of mona^iy 
their lands, at or soon after the time of their ^^ proved, 
dissolution^ or by some other public document (^)y 
and these surveys are admissible, although the 
commissions under which they were taken are 
not to be found, (^) • 



(') Hanking v. Gay, Bunb. 
37. 

(*) Earl of Clanrickard v. 
Lady Denton, 6wm. 360. 

(3) Peake's Ev, 473. 



(*) Phil, on Ev. 304. 
Underhill v. Durham, Gwm. 
542. Vicar of Kellington y. 
Trinity CoUege, 1 Wils. R. 
170. 



* The number of monasteries suppressed altogether in 
England were six hundred and forty-fivoi of which twenty- 
eight had abbots who enjoyed a seat in parliament ; ninety 
colleges in different counties ; two thousand three hundred 
and seventy-four free chapds i^id chantries ; one hundred 
and ten hospitals : the yearly values of all of which were one 
hundred and sixty-one thousand one hundred pounds, be- 
sideB the money arising from cattle, com, timber, lead, 
plate, and other valuable church ornaments. Lord Her- 
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bert'« Life of Hen. VIII. p. 506. Camdsn. Sir R. BBkar's 
Ctxnm.2S7. H^we'a Ao. ^71. Hume'isi Hist. E«ig., i^ 91. 
4 IqsU Hb Spelman's Traets, published in J7(H« 3 JSoI- 
ling8hed*8 Chr. 9S9. See also Tan. Not. Moo., aod 
1 Inst. 94. a. to 97. In 2 Inst. 586.» Lord Coke myt tliere 
wsre twBttf'm aUiets and tano prion wiw had fmmia, 
and thereby were aho Lords of Padiaooent ; and whetx Ar 
monasteries were dissolved, the lords lost so many jnemberk 
For a curious account of' the construction of monaateriei, 
#eeWUcafcer'aHist.0rWltt%, lib.iL cS.lM. 
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A Catalogue of the several Monasteries on the 
general survey taken in the 26 Hen. VIII.^ returned 
to be of the yearly value of SOOL and upwards^ 
dissolved by the statute of the 31 Hen. V III. and 
by that means capable of being discharged of tithes; 
in wMch are the foHowing abbreviations : 

kh. abbeys pr. Priory ; C. Aust Canons of Si. Audm ; BL M. 
Black Monks; Wh. C WUie Camms ; Ben. Benedictines ; 
Qilbw Qilbtrtinesi Pram. Pr^^monsiratenses ; Cartb. CarUm" 
fktm i Vkm. Monks ; daa. CZwfiocif ; Cist. Ci stemam s T> m 
tketime qfs ab. about the year'. 



BERKSHIRE. 

Order. Founded. 



ReaiKiig ^ 
Busleslmni ab. 
ibington ab. 



Yen^dudn pr. 
iamii^tofi m. 
pardon ab. 
laii^iksjAd pr. 
)iin8table ab. 
^oobum ab. 



Bm. - 

C. Aust. - 
Ben. • - 



T« HeA. I. 

ISEdw.III. 

720 



Value. 

£m s» d. 
l,9Sa 14 9 

285 O 
1,676 10 9 



LshtuggtDll. 
^otdey «b. - 
^ ' ab. 



rhomey ab. 
lamweil pr. 
!ly 



BEDFORDSHIRE. 

- C Aust.- T. Hen. I. 

- B^n. - T. W. Conq. 

- CJist. - - 118^. - 

. Wh.t).Gilb.T. W. Rufus 

- C. Aust - T. Hen. I. 
^ OiSt. - - T. J(Min 

BUCKINGHAMSHIRE. 

- C. Aust - T. Bdw. I. 

- CAust. - Ills. - 
Ben. " If'l^. ■• 

CAMBRIDGESHIRE. 

- Ben. - 972. 

- C Aust. - H)M. V 

- Ben. - 9T0. 



S96 15 11 
«H IS 11 
S89 16 « 
21d S 5 

344 IS S 
391 18 2 



416 16 « 
467 6 6 
261 14 « 



> 411 12 11 
|/)i4 6 10 



iu 



Monasteries dissolved.' 



[PartlL 



Monasteries. 



St. Werbnrge ab. 
Combermeer ab. 



Bodmin pr. . 
Launceston ab. 
St Crerman's ob. 



CHESHIRE. 

Order. Founded. 

- Ben. - 1095. 

- Cist - J 134. - 

CORNWALL. 

- C. Aust - 9S6; - 

- C. Aust - T. W. Conq. - 

- C. Aust - 1". Ethelstan • 



Chriislepr. - 
Hohhe Coltrom ab. 



Dariy ab. 



Ford ab. 
Newnham ab. 
Dinkeswel ab. 
Hertlandab. 
Torre ab. - 
Buck&8t «b. 
Plimpton ab. 
Taviatockab. 
Exonpr. - 



*■ 



Abbotsbury < 
Middleton ab. 
Tarrentah^ 
6hafton«b* 
Cemeab. - 
Sherbumab. 



CUMBERLAND. . 

C. Aust - T. W; Rufiis 
Cist - 1135. . 

DERBYSHIRE. 

- • C. Amst. - T. Hen. II. 

DEVONSHIRE. 

- Cist - 11 38. - 

- Cist, . - Ab. 1246. 
. Cist - 1201. - 

- C. Aust . T. Hen. 11. 

- Preem. - T. Ric. I. 



Value. 

£. f. d. 
1,003 5 11 

•295 9 r 

I ' • 

► 270 on 

SB4, b 11 
243. 8 p 



418 9-* 






- 258 14 « 



Cist 
Ben. 
Clun. 



T. Hen. 11. 
T. Edw. L 
961. - 
T. Hen. I 



374 
227 
294 
306 
396 
466 
24i. 
902 
.502 



S, Cuthbert ab. 
Tinmouth pr. 



DORSETSHIRE. 

- Ben. - Ab. 1016. 

- Ben. - T. Ethelstan 

- Cist - By Hen. in. 

- Ben. - 941. - 

- iBen. - T. Edgar 

- Ben. - Ab. 370. 

DURHAM. ; 

- Ben. - Ab. 842. 

- Qen. 



10 % 
7 8 

18 6 
3 A 

ail 

5a7 
12. i9 



- 390 19 2 

- 538 13 11 
-214 19 

1,166 8 9 

- 515 17 10 

- 682 14 7 



1,366 10 9 
- 397 11 i 
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Monasteries dUsohed* 



xm 





ESSEX. 






. MofUkstenes. 


Order. 


Foonded. 


Vrine. 




• 






£. S. 


d. 


Beridngab. - 


- Ben. 


680. * 


' 86S IS 


* 


Stratfora Lang- 
thorn ab. 


ICist . 


1185. - 


- 511 16 


» 


Waltham ab. 


- C. Aost - 


Ab. 1060. • 


- 900 4 


S 


WaUraab. - 


• Ben. - 


1186. - 


- S7S )» 


1 


St. Oswith ab. 


• C. Aust. - 


11£0. - 


- 677 I 


9 


Colchester ab. 


- C. Aust. - 


T. Hen. I. 


- MS 17 


St 


 


GLOUCESTERSHIRE. 






Bristol ab. - 


- C. Aust. - 


T. Henr I. 


- 670 19. 


11 


Hayles ab. - 


- Cist. 


1946. - 


- S57 7 


8 


Wmchcomb ab. 


-f Ben. 


787. - 


- 759 11- 


9 


Tewkesbury ab. 


- Ben. 


715. - 


1,598 I 


5 


Cbencester ab. 


- CAust- 


T.Hen.I. - 


1,051 7 


1 


Kii^s Wood ab. 


- Cist. - 


1189. - 


- 244 11 


t 


Gloucester ab. 


- Ben. 


680. - 


1,946 5 


9 


Laifthony pr. 


- C. Aust - 


1186. - 


- 648 19 


11 




HAMPSHIRE. 


• 




St Swithin's Win- 1 « ^ 
tonab. . jBen. . 


684. 


1,507 17 


3 


Hyde ab. - 


- Ben. 


ByK.AIfm1 


865 18 





IWIierwel aU. 


- Ben. 


By K. Edgar 


SS9 8 


.7 


Romsey mpn. 


- Ben. - 


907. - 


- 89S 10 16 


Twinham pr. 


- C. Aust - 


Before 1042. 


- 318 7. 





Bellolocb ab. 


- Cist 


1024. - 


- S26 IS 


8 


Southwick pr. 


- C. Aust - 


T. Hen. I. 


-"257 4 


'4 


Titchfield ab. 


- Praem, - 


T. Hen. III. 


- 249 16 


1 


 


HERTFORDSHIRE. 


 


m a 


St. Alban's ab. 


- B&k. 


755. - 


«,102 7 


1 


HUNTINGDONSHIRE 


• . 


ft 


StNeotsab. 


m 

-* Ben. 


Ab. t Hen.< I 


. 941 11 


A 


Hamsey ab. - 

• * A ^ • • • 


- Ben/ - 


969, . - 


1,716 12 


'4 



NiB^ 



Monasteries Hisso^d, [F^ Q* 



KENT. 



MwiaitOTiw. Older. 


Founded. 


Vdnc 


 




£. f . i. 


St Austin's Cant ab. Ben. 


605. - 


1,413 4 11 


LedUs pr. - - . C. Aust. - 
Fevershain ab. - Clun. 


1119. - 
1147. • 


- 362 7 T 

- 266 12 6 


Boxley ab. - • - CUi 


1144. - 


-204 4 11 


RoAnab. ^ -* Beii. 


600. - 


- 486 11 i 


Malfinab. -^ - Ben. 


by K. Edmund 218 4 2 


Dertifoxd ab. - C Aiist. « 


1S72. - 


.. 380 


LANCASHIRE. 




WhaUe^ab. - Cist . 


1172. - 


- 321 9 1 


LEICESTERSHIRE. 


- 


l«eioester ab. * C. Aust - 


1145. - 


- 951 l^/S 


Clroidon ab. - Praun. - 


ab. Rric I. 


- S8S 0*^10 


Laundaab.- - CAust- 

» 


T. W. Rufus 


- 399 5 S 


^ LINCOLNSHIRE. 


 . . . •' 


Lincoln St Cath.. pr. Gilb. 


T. Hen. II. 


-902 5 


Kirksteed ab. - Cist 


11S9. ^ 


- 286 2 7 


Reve^lyab. - Cist - 


1142. - 


-287 2 4 


Thorton ab. . - C. Aust - 
barney ab.' - - fietu 


1139. - 
712. - 


- 594 17 10 

- 366 6 .\ 


Crajifland ab. - Ben. 


7i6. . 


1,803 15 iO 


Spalding ab. - Ben. 


1052. - 


- 761 8 Xi 


gemtmiigham ab. - OQb. 


1148. - 


- 317 4 1 


Epworth mon. - Carth. - 


1386. - 


- 287 15 2 


LONDON and MIDDLESEX 


• a » 

►  


* 
St Jphn Jerusalem pr. ' « 
'StKart;h.Smithfield C.Aust- 


1000. • - 


2,385 12 8 


1102. - 


- 653 15 


8t Sf aty B^ishops- 1 
gatepr- - i  


 ' 

1187. - 
T. Stephen. 


.1 . . . .. -.ft 
- 478 6 6 


Clerkenwdl pr. - Ben. 


- 262 19 


|x>nAHv liinofs - Ben. 


T.Bdw.L 


- 318 9 5 


li^eRUuiusCer ab. • - B6n« . • 


T. Edgar - 


• 3,lt71 . 0.. % 


Sion ab. •^ - C. Aust - 


Iqr Hen. V. - 


' 1,731' 8 4 



Cfijr'IJ/J MoHMtefies dissolved. t4/t 

Lonik/n and Mi ddlesex — •' continued. 

4 - 

Monailvies. Older. FomidKL ValiM. 

Londoii, i houseof, Cartb. - T^Eidw. III. • 643 ~ i 
St John Holiwell - BLM. - 1S18. - 347 IS 



*-s»ted..?:^}c-«- - "<»• 



- 602 11 10 



NORFOLK. 

Theifordab. - Cliixf. - ll08. -> SIS 14 4 

Wyiuimdhatti ab. - Bed. - liS9. - 21 1 16 6 

Hiiltno ab» - -* Ben. - W C^ute - , 58$ IJ .-4 

Westddrham ab. - Prab. - T. Hen. II. - 228 0, # 

Walsingham ab. - C.Aust- ab. t. Stephen S91 11 6 

Castle-acre ab. - Clirn. - 1090. - S06 11 4 

West-acre ab. - Clun. - T. W. Rufiis - 260 IS 7 

NORTHAMPTONSHIRE. > 

PipeweHab. - - CSst* - 114*. - 286 11 .-i^ 

StAndt^'spr. - Clun. - 1067. - 268 7 i 

Sulbyab^ - - Pra^m. - T.Stephen -^ 258 ■& i 

NOTTINGHAMSHIRE. 

• " , 

Lenton pr. - . - ' Clun^ - T^ Bfen. I. - 329 5 10 

Th^ra^nrlon pr. - & Aiist- T. Hen. I. ^ ^9$9i^ f .^ 

WelBeck &}. •^ C Aust - T. Slephe&a - 240 :> ^r^ 

"Warscppr. - - C.Aust.- - - 239 40 J 

Bella Valla pr. - Corth. - db. 16 Ed. HI. 227 a/o 

Newsteadpr. ^ C.Aust.- T.Edw. III. - 219 18-8 

The two laiM are undei* Villue m Dugdide, but thuk by flfKfed.' 

% : L ' • > .' t • ' '■ i*\'^f / 

NORTHUMBERIiAND. ' '' > 

Tinmouth, a cell to St. Alban's, a nunnery - 511 4 1 

L g 
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Monasteries dissohed. ^Pvti il 



OXFORDSHIRE. 



Monasteries. 

^SodMowab. 
£yiiesli«m ah. 
Ompy ab..' 
lliaineab. - 
Oxford pr. - 



Haghmond ab. 
Lilleshul ab. 

Wigmoir^ abr 
Wenlodcpr. - 
Salop ab. 
Haks Owen «b.. 



Olassenbury ab. 
Brewton ab. 
Henton pr. 
Withampr. 
Tauifton pr. 
Sathab. - 
Kejiieslunn ab. 
Bliidheliwrf ab. 
BuekiaQdpr. 



Order* 


Fmmded. 


TafaK. 




. 


£. t. d. 


Ben. 


T. Stephen - 


274 5 10 


Beub - 


by Etheldred 
T. Hen. L - 


441^ 12 2 


C. Aust - 


654 10 t 


Cist. - 


T.Hen.I. - 


21(6 13^ ll 


• ' • 


before Cmq. -^ 


224 4 t 


CJ. Aust:*- 


(585. 


219^ 12' 



SHROPSHIRE. 

- C. Aust - 1 100. - 269 rs 1 

- CAusU- 1172. - 267 2 10 

- Clun. - 118 1, or before 401 7 
-* CAtist.- lOSl. -^6^5. «-l 

- n»in. - T.John - S»7 1$ .iS 

SOMERSETSHIRE. 



Ben. - 
C. Aust - 
Carfh. - 
Garth. - 
Cr Aust. • 
Ben. - 
C Anst. - 
Bei»«? 
Cist 



about SOO. 
ab. t ConcL 
T. Hen. III. 
by Hen. 11. 
T. Hen. I. 
T. Hen. IIL 
T« Hen. I. 
740. 
T. Edw. I. 



5,OTI 7 4 

-439 6 8 

- 248 19 2 
-,2I5 15 

- 296 t lb 

- 6IS * ^ 

- ♦19X4 /« 
^ 447 4 11 
-223 7 4 



STAFK>RDSHIR£« 



DelirCMBab. 
Cuit^n opon Treat 
CroJkdea ab. 



St Edmunsbury ab. 
Budey ab. - 
Sibetcm ^. - 
Ixworth pr. - <* 



Cuit. 
BeUf 

Cist 



- 1158. 

- T. Eadred 



- 227 *i<r 

- ;267 44 t 



, SUFFOLK. 

Ben. - 1020. 

CAust- 1171. 

Cist - l\&9* 

G. Aust - T. W. Conq. 



1^659 13 11 

- 318 17 2 

- 250 15 7 
280 9 5 



Ch. IhJ 



Monasteries t&tiolved. 



m 



SURREY. 

Order. Founded. 



MertoniMr* - . - 
£3ieiie pr« • 
Chertsey ab* . 
Newaifk pr. - ^ - 
Sl JliaryoYers ah. • 
Bermundsey ab* • 



C. Aust 

Garth. 

Beiu 

C«Aiist 
C«Au8t 



1414. 
1414. 

see. 

1106. 
110& 



Valuer 
A s. 
957 19 
777 13 
659 16 
258 11 1 
625 6 
474 14 ' 



o 

i 



Lewes ab* - 
Robertsbridge ab. 
Battaile ab. - 



Combe ab* • 
^endwordi ab. 
Mery val ab. 
NiineatoQ mon. 



• SUSSEX. 

Qun. - T.W.Rufiis 
aist - T. Hen. II. 
BLM. - 1066. 

WARWICKSHIRE. 

- Cist. - T. Steph. 

- a Aust- T. Hen.1. 

- Cist. - 1148. 

- Ben. - T.Heii.11. 



920 4.6 
248 W '6 
987 t) II 



\.f 



I ' 



311 IS 1 

588 lllJtr 
254 1 S 
253 14 S 



WILTSHI^K; 

Malmsbnry ab. - Ben. - ab. 670. 

BradenstodL pr. ' - C. Aust - T. W. Conq. 

Edingtonpr. - &Aiist.- 1852. 

Ambresbury ab. - Ben. • 1177* 

Wilton ab. - - Ben* - T. Ethelwolf 

Fairly, a cell to Lewis Clun. - 1125. 

Laycockab. - & Aust- 1282. 

WORCESTERSHIRE. 



803 17 
219 19 
442 19 
494 15 
601 1 
217 a 



7 
S 
? 

I 

;4 



-203 i*,ar 



Malvemeab. - - Ben. 

Evesham ab. - • Ben. 

Persfaoreab. - - Cist 

Hales Owen ab. - 

Bordesly ab. « - 



* 108!S. 
- T. Qffii 



Prsem. . - T. John 
Cist - 1138. 



St Mary York ab. 
Selby ab. 



YORKSHIRE- 

Bea: - 1088. 

Ben. - f . W. Conq. 

L 3 



• '308 1>'8 
M83 12 9 
' 64» .4t . « 

• 282 13 4 
' 388 1 1 

—  • *- 

1,550 7 ' '« 
. 720 T2 l6 



i 



•r  
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Y0RK8HIBE n^ continued. 

Hcnaalerief* Order. Founded. Value. 

£• S. d. 

Kirkstalab. - - CisU - IU7. - 329 2 11 

BeRupeBb. - Gist. - 1147. - 224 2 5 

Monks Burton ab. Clan. - ah. 1186. - 289 8 

Nost^ab. - - C.Aast- T.Hen.L « 492 1^ 

Pomfrait ab. - Clun. - T. W. Conq. - 287 14 

Oisbbumab. • O.Aust.- T. Stephen - 628 8 4^ 

Whiibyab. - Ben. - T. W- Conq. - 487 2 S 

Montegrada - Cartfa. • ab. 1396. - 828 2X0 

!Newburgepr. - CAnst.- 1145. - 367 8 3 

Bellandab. - - Cist - 1134. - 238 9 ^ 

Kirkh^mab. - CAust- T.Hen.1. - 269 5 ^ 

Melsaab. - - Cist - 1186. - 299 6 ^ 

Brilington pr. - C.Aust^ T. Ijefi^ I. - 547 6 \\ 

Walton ab. - - Gilb. - T.Stephen - 360 Iff *> 

Bolton in Craven pr. CAnst- T. Hen. I. - 212 3 t 

Rivdlab. - - Cist - 1182. - 27B 19 J^, 

Jerval ab. - - Cist - T. Stephen - 284 IS f 

Fumes ab. - - (Sst - 1127. - iB05 l(f * 

DeFontibus - - Cist - 1132. - 998 ^ ^ 

Warterpr. - - CAust* T. Hen. L - 221 3 ,1^ 

RichaJ - ... • - 351 1^ ^J 

pld Vanlton ab. - - - T. Stephen. - 257 Y* 

Stl^ichadnearHuIl. Cartb. - ^877. -^31 1^ 9 



In WALE& 



.^ •'. 



li' • 



Valle de Soncta 



m-.' I '\ . 



CJhice in Den- VCist. - T. Edw.I. -214 ^ ^ 
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CHAP. III. 

V 

, Of Prescriptions in non dedmando, and 
Prescriptions in modo decimandi, 

SECTION I. 

Of Prescriptions in non fiecimfitido, 

nPHE several discharges from the payment of 
tithes by bull, by composition, by prescrip- 
tion, by order, and by unity of possession, hare 
been considered in the preceding chapter. 

In addition to these, two other kinds of dis- 
charges must nqw be added ; the one of a general, 
the other of a p^utial nature. 

1. A prescription de non decimando; to be Definition of 
entirely discharged from the payment of tithes, •P*^"?" 
without rendering any compensation whatever dedmando. 
in lieu thereof. Q') 

3. A modm dedmandif commonly called by Definition of 
the simple name of a modus § where there is by 5"?*"*^. 
immemorial usage some partial or particular 

(') 2 Wood. Vin. Lect. 2% 99. 5 Cruise's Dig* tit. 92. 
§8. Gibs. Cod. 674. 
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Laymen camotprewiif^ J^KurtUL 



manner of tithing allowed, difik^nt from the 
general law of taking tithes in kind. Q) 



Io.geiiei«l It is a general rule that no laynuua can pre- 

n^nw^e ^^^"^ ^ ^*^ decwumdo, of things due of commoa 

innon^e^i- right, unless bo derives his title from «onie 

™*° * religious or ecclesiastical privileged person (*) ; 

, . , and the mere non-payment of tithes by him from 

time immemorial, cannot be succ)essfully set up 

aa a defence against a person claiming them, 

whether he is a lay impropriator (*), or ecde- 

.^siastical rector. (^) . , ; 



.1 



All spiritual . But all spiritual and religious persons 19 
P^'^^^^y bishops, deans, prebendaries, and parsotis (as 

formerly abbots and priors), being more fitvour^ 
tb^an laymen, may prescribe; gener^ly in nam 
i^cirnando Qyy and their lessees, tenants; aad 
copyholders, may make use of such prescrip- 
tions to exempt them from the payment of 



\- 1 



t . 



T 



jjv 2.J[n8t. 49a 2 Stock. 

^. 29. ' Hall and Another \. 
Maltby, 6Pr.R,255. 

(^) Sherwood v. Winch- 
conib» Cro. £1. 293. Webb v. 
Warper, C^o. Jac. 47* Breary 
V. Mahby, 3 Wood*8 P. 4S. 
Sddai, c ia» § 2. 1 Roll, 
Abr. 653. Allen v. Pory, 
.2 I(eb. 45.^ Bish. of Win- 

' Chester's case, 2 B^pV 44. 



(3) Charlton v* CharUoa, 
Bunb. 325. Cprppration of 
Bury ▼. Eyan^/Buhb. 34^1. 

(^) Nagle v. Edwards^ 3 
Anst. 702. 945. See page 19. 
and the cases there dted. 

(0 Bish. of Lincotaiaoa 
Cowper's case, 1 Leon. 248. 
Nash ▼. Molinsy Cro. EL 206. 
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-tidies; this privilege being for the benefit «f 
Ae church. Q) 



- iTUs rule, that none but spiritual persons may e^ 
fiescribe in fum decinumdo^ is however to he ^ ^'kt- 
.imderstood with several exceptions. - men. * 



'. .u\ 



: Hrst, the king, though not discharged by i. The king, 
"virtue of his prerogative^ being rmxia persona^ 
is capable of prescribing in rum decmando. (^) 



1. 1 



It has been said, that being a personal dis- His farmers 
charge in the king, if he grants it over, his «»««»• 
"grantee will not be discharged, but that the pre- * '^'^ 

"^sription id destroyed for ever ; and if therefore . • , c I 
'^he land comes •ever back to the crown by 
^^Bscheat, it will not be disicharged of tithes. (*) 
^ But ^the king-s patentees of those abbey lands 
'^hiat'^ cape to the cr^wn I^ the statute of 
^1 Jieiiiy VUI., referred to in the last chap- 
ter, may take advantage of a prescription de 
^¥m dedmando in the abbot, prior, or other 
^gious person, by the force bf that statute; 
' and^ the enjoyment of the lands since the di^so- 
- iutiMit firee from the payment of tithes during 



• t 



O'^'WicUnm ▼. Cooper, 

~ Cro. El. 816. Stephenson ¥• 

^^Hill, .8 Bur. 1»S. 1 RoU. 

JUnr. 6SS. Wright ▼. Wnght, 

Cro- £1.475. Crouch v. Fryer, 

Cro. El. 784. 



(*) HertfiNrd ▼• Leech, 
W. Jon. R. 387. Compost v* 
Hard. 315. 

(s) Hotham v. Foster, Crwm. 
869. CompOiBt v. — — •, Hard. 
315. Morant T. Cunmung, 
Cro. Car. 94. 
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Privilege 
does not ex- 
tend to hU 
feoffee. 



memory, is a good proof^ a posteriorif that the 
abbots and priors held them discharged. (') So 
it has been laid down, that at common law the 
king's tenants are capable of holding lands^dis- 
charged on account of his royal prerogative^ 
which renders it beneath his dignity to cultivate 
them himself. (^) And those abbey-lands thus 
discharged of tithes are also discharged in the 
hands of the grantee of the crown, although at 
the time the abbey was dissolved, they were in 
lease for years, and the lessee paid tithes. (^) So 
lands lying in a forest, and in the hands of the 
king, may, by prescription, be exempt fiom 
tithes although they are within a parish ; but 
this privilege can only extend, as has been ob- 
served, to tlie king's lessee!, and not to Ms 
feoffee or patentee (^) ; and the lessee must 
prove the prescription, as otherwise crown-lands 
are not exempt from tithes, the king or bis 
lessees being only capable of such a prescrip- 
tion, without which he is not even discharged 
of tithes, for the ancient demesnes of the 
crown. (*) 



(') Degge, c. 16. 306. 
S Com. Dig. tit. Dis. £• 7. 

{*) I^egge, c. 21. 334. In- 

^elsby v.UUethoniy Hard.381. 

•Anon; Owen, 46. Countess 

of Linnox ease^ 9 Leon. 71. 

Anon. Moore, R. 915. 

(*) Potter V. Bathursty Cro. 
JacJ 559.  Cowley ▼. Keys, 
Gwm. 13Q6. 



(^) Comin's case, Het. 60. 
Potham V. FotteryGwin. 969* 
Hertfordv.Leech» Sir W. Jon. 
B.d87. Bannister v« Wfjglit, 

fitjrl. R. 137* 

(I) 2 Wood. Vim I^ect. tt 
101. Hard. R. 315. 
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iitrit. Hence the presumption arising from a titbcinota 
riere retainer of tithes, without having any charge. 
gMit or pernancy, will not alone be sufficient to 
iexempt land ; it must be shown, either that the 
Jimds were parcel of the possessions of one of 
'^e privileged religious houses or orders, at the 
^mcr of the dissolution, and then exempt from 
^the, the nature of which exemption has been 
•cxmridered in the last chapter ; or, that a real 
^composition had been made, by which the 
-tuithes were released Q) ; which composition will 
aidt be presumed from usage ; but must be 
^own either by the production of the deed, or 
^expfess reference to it 

In ufging an exeiription by such a real agree- 
ment, the following material circumstances merit 
attention. 

A real composition (unlike a modus, which wiU Discharge 
^>ecome a subject of future consideration,) must J^JtiiT' 
^^ve its commencement ^thin time of memory, i^di not be* 
'therefore between the reign of Richard the First m^^^ * 
^^ndthethirteenth of Elizabeth; which commence- 
^tnent must be established either by the produce 
^^oh of the deed of composition, or such evidence . 
^^om whence, independent of mere usage, it may 



(■) Bemey, v. Harvey, 17 | Gwm»lS5^ 
"^ei. 119. aavill v. Oram, \ Hob. 895. 
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be inferred that the deed once existed. (*) 
And the reason ^hy this has been so held, is 
stated to be, tiiat if it were otherwise, the 
church would be defrauded^ and eVerj biid 
modus turned into a good cohipoaitiom C) SS 
says Mr. Baron Graham, yoii were allowed to 
support a defence of composition real by parol 
evidence of usage, so as to change it into a 
tnodus, it is perfectly dear that no nlan in big 
senses would ever plead a inodui^, because hj 
pleading at once a composition real, a defendUt 
would have the advantage of non-usage; and 
thus get rid of the objection as to rankness da 
all occasions. Not only so, but we should mak^ 
every modus a composition real, and thus alto- 
gether expunge the doctrine of moduses.(*) 
Without such evidence of a deed, a compoaitioa 
real cannot be proved by reputation, though 
such reputation is corroborated by evidence df 
fl6n-pa3rment of tithe. (^) For the bare &ct of 



(') HeathcQte v. Mainwar- 
inj;, 3 Brown's R. 217. Saw- 
bridge V. Benton^ 2 Anstr. 
872. Benhm t. Neale and 
Others, Wigfatw.R. 324?. Ben- 
nett V. Skeffington, 1 Danieli's 
Rep.lO. Startup v.Doderidge, 
Qwtn. fi87. Chatfiidd v. Ftyoi-, 
1 Pr. R. 253. 

(») Phil, on Ev, 120. Gwm. 
1945. Ha^es v. Swaitle, 4 
Woods. D. 313. 



(3) Ward V. SOief^ier^ 
3 Price's Rep. 625. llobinsoD 
V. Appleton, Gwm. IIOL 
HeatLcote v. Mainwariii{fi 
3 Br. C. Rep. 217. Sed vid. 
Leech v. Bailey, 6 Fkice's 
Rep. 508. 

(«) Chatfield V. F^jrcr, t 
Price's R. 253. BamettT. 
Skeffington, 1 Danieli's Rep. 
10. 
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a parson having been in possession of less than 
-what is due to him, or of that which is due in a 
\^ beneficial manner, is not of itself a ground 
for presuming a real composition (^) ; and a deed 
creating a composition real will not be presumed 
firom payments for two hundred years of a sum 
of twenty pounds in lieu of tithes. (^) 

. . Also, since the statute x)f 13 £liz.^ for prevent- No com- 
ing the alienation of ecclesiastical estates, no S!^ae^g^^^ 
compositioh of this kind can be rnade^ and such is EHs. 
therefore as appear to be of a later date are 
Invalid*. The length of enjoyment, which in 
other cases Ls the best possible title, serves here 
only to weaken the claim of exemption from ^ 

tithes, as the difficulty of tracing its origin i& 
increased. Q) So that though the law allows of 
a layman's being. discharged by grants when it 
appea?:s } yet if, it appears not, it is presumed; 
that it neveif was, because of the dangerous don* 
sequences of presuming the contrary. (^) And 
the lawr wyB Ix>rd Coke, has great policy there^ 
ipl, for that laymen (td the trial of wh6m idl 
prescriptions bre to be put) will rather strain 
tbeit consciences for their private benefit, thaa 



(') Knight V. Halsey, in 
^irot, 2 Boisk & INiU. 206. 
(*) Estcourt y» Kingscote, 

4 Mad* R^p* 140. 

. (s) Lord Petrev. Blenoodi 

5 Afiftt. R. 945. Rdse v. CaU 
land,5 Ves. 186. 



(♦) Slado V. Drake, HoIk 
297* Jenmngs v; " Lettid*,, 
Gwm. 952. Nagle v. £d^ 
ynx&Mf ^AikU K»7d2. Meade 
V. Norbury, 2 Pr« 3S6. .FaiD^ 
fAasm V. RdtberaAi, 1 Ed. I^ in 
notiBy SOS* 
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yield to the church the duties that belong 
thereto, and the decay of the revenues of men of 
holy church, in the end, will be overthrown. Q) 

> 
Grant here Hence though immemorial custom is in gene* 
rumed?' ^^ evidence even for presuming deeds against 

the crown, or sufficient for a jury to presume an 
agreement beyond time of memory in support 
of a modus dedmandi ; yet in the particular 
instance of a compoedtion for tithes, it is settled 
that the grant will not be presumed, and some 
evidence must be given referring to the deedj 
or showing that it did exist, independent of 
mere usage. (^ . 

When, however, evidence is produced sidt 
cient to show that a composition real was entered 
into, and there lias been no dispute on the sub* 
ject, as far back as living memory can go» with 
a clear perception of tithes, from all time which 
written, evidence can reach, it may be pre- 
sumed that every thing was done which was 
requisite, without proving the consult of the 
patron and ordinary to the real compositioD» 
which may be inferred from other facts and cir- 
cumstances. Thus, in a very late case. Lord Qurf 
Baron Richards held, that a composition reai^ 



(«) Bishop of Wincheflter's 
ca8e> 2 Rep. 44. 

(*) Bennett v. Skeffington, 
1 Danieirs Rep. 10. FhiL 



on Evidence, 119. Per 
Richards^ Baron, in Cbatfield 
V, Frye, 1 Price'* R. dSO. 
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ormther a grant of tithes made by a vicar ta 
tbe lord of a manor, in consideration of his 
finding a priest to oflSciate in a chapel, and pay 
certain other dues, supported by evidence of 
oonrtant perception and compliance with the 
conditions on which it was made^ was valid; 
and though there was there evidence enough to 
conclude that the composition real had been 
«itered into prior to the statute of 32 Hen. VIIL 
c 7*9 which gave to laymen the right to sue for 
and recover their tithes, which by common law. 
thej were unable to do, his Lordship said, that 
had it been necessary to presume that the com- 
position real was made subsequently to the 
32 Hen. VIII., he should have felt himself 
1>4}imd to presume that it had been re-executed, 
and re-assented to after that time. Q) 



SECTION II. 

Qf Prescriptions in Modo dedmandi. 

Ant special manner of tithing, or means Definition of 
Wlereby the general law of tithing is altered, is Jj^jJl? *^ 
Called a modus dedmandi. 

C) MS& Ridley v. Storey, I bridge v. Benton, Gwm. 1397.. 
^Hn. Rep. 157. et vid. Saw- 1 2 Anitr. S72. 

M 



162 Prescriptions in Modo decmandi. £Fart IL 

 

( This is dpmetimes a pecuniary annua) com- 
pensation, sometimes a composition in work ud 
labour or* otherwise ; but in alt cases a modus 
dedmandi presumes a conriposition for tithes with 
consent of the parson, patron, and ordinaiiy, 
before the time of memory. Q) Hence,' it most 
be Btipposed to have had a reasonable comtiienc^ 
ment ; that is, that the composition, at thig' thM 
of making it^' was fidr ^and equitable, tfabn^ it 
may appear : different at present (') i as it can 
hanlly be imagined that the bishops patat>n; Md 
ordimiry would have entered into a composite 
to the prejudice of the church $ or, on the other 
hand}' that a particular district would have ift-: 
cumbered itself unnecessarily ; and if tho tkbdm 
does not accord with the present value of tttb^s^ 
it must either be presumed that the titiies are 
improved, or it must be attributed to the depre* 
ciation in the value of money. 

Deed need Nor is it here necessary to produce the deed by 
prod^ua^^^ which the composition was at first agreed upon; 

and it differs from a prescription de non decimando 
in this respect, that wherever there has been, ibr 
t;ime immemorial, a constant annual payment Jn 
lieu of tithes, it will be supposed that thfe pay- 



(') Ord V. Clark, 3 Anst. 
638. 2 Wood's Vin. Lect. 22. 
105. 2 BI. Com. 29. Bennett 
V. Neale, Wight. R. 331. 



(*) Chapman v. Monson, 
2 P. Wm8. 573. 
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nent had a proper commencement ; and also in 
another material circumstance, that laymen, 
lords of manors, copyholders, parishes, hamlets, 
and private as well as spiritual persons, may all 
prescribe de modo dechnandu (') 

Distinctions have been made in moduses rela- 
tive to the lands over which they extend. 

A general custom prevailing throughout a Definition of 
parish or district, is caUed a parochial modus. ^^^^****^ 

A prescription confined to a farm is called a Definition 
ftrm modus. ^^^ 

The former extends to all tithes within a cer- Distinction 
tain district, even over lands inclosed within time twoT^" 
of memory, and to articles that are of modem 
introduction ; the latter is more confined, and 
does not extend either to articles recently intro- 
dncedy or to newly inclosed wastes or com- 

To niake a good and sufficient modus, several Therequi- 

.w '• fv ^ sites neces- 

>*eqinaites must concur. ^y to make 

a good mo- 

First ; every modus must be certain and in- 
Variable. O 



C) Biihop of Winchester's 
^^«te, 4 Rep. 44. 

C) Scott V. Allgood, Gwm. 
1369. Moncaster V. Watson, 



SBur. 1375. Heatonv. Cookts 
Wight. R. 282. Bishop v. 
Chichester, Gwm. ISSS.- 
(s) lKeb.602. 
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Secondly ; the thing given must be benefidai 
to the person to whom the tithe is due. Q) 

Thirdly ; it must be something different in 
kind from the thing compounded for. (^) 

Fourthly ; . it must not be one species of* tithe 
in discharge for the payment of another. (^) 

fifthly ; the recompence must be in its nature 
as durable as the tithes dischaiged by it. (^) 

Sixthly ; the modus must not be too large. (*} 

Mutt be cor* !Flrst, it must be certain and invariable. If a 
^*"'* modus is uncertain, or, as it has been called, a 

leaping custom, no length of time can make it 
good. A payment of different sums will prove 
it to be no modus, that is, no original real com- 
position^ because that must have been one and 
the same, from its first origin to the present 
time. (') As however we often proceed most 
safely by negatives and. exclusives to what is 
afllrmative and inclusive, it may be advisable, 
first to state some few examples of moduaes 



(') Portinger ▼• Johniony 
Gwm. 286. 

(') Berdv.AdamSy Moore, 
R.27S. 

(>) Gfytman v. LeweSi Cro. 
El. 446. 



(*) Carleton v. Brigbtwdl, 
2P.Wm8.462. 
(0 Startup V. Dodderidge, 

2Ld.Ra]nn.R.115S. 
(<) 2B1. Coiii.29. 
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irhich have been considered void and bad upon 
the ground of uncertainty. 

Thus a modus to pay a tithe-penny, or a penny Wliat modu 
per annum, or thereabouts, for every acre of j^i*^^^ 
land Q), a payment of four shillings for every tainty with 
day's wheat ploughing, two shillings for every S^^uom 
day's ploughing of* barley (*), ancj one shilling 
in the pound on the yearly rent of rack-rented 
farais(*), are all illegal, for their uncertainty. So 
to pay two shillings in the pound on the true im- 
proved yearly rent or value of the land was, for 
the s^ine reason, held bad ; for though it might be 
certain enough for a tenure or a contract, yet It 
is not so certain, that in consideration of it the 
Court would adjudge that the parson ought to 
be barred of his tithes in kind. (^ For a certain 
duty, like the payment of tithes, the recom-* 
pence should appear equally certain. Thus,. 
Vhe^ a inodusof three-pence was claimed by 
thfi occupier of every oxgang of land, which 
oxgang wad said to contain sixteen or about 
^xteeh acres of arable, meadow, and pasture 
land, id lieii of the tithe of hay arising on the 
Baid oxgang, the modus was set aside upon the 
principle of its uncertainty. An oxgang itself. 



(*) du^unan v. Monson, 
2 P. Wins. 572. 

. (*) Tooke V. Ledgierdy ) 
Keb.R.612. 



(^) Bean v. Lee, Gwm. 609. 
Harrison v. Sharp, Bunb. 174. 
2 Wood's Dec. 224. 

{^) Startup V. Dodfderidge, 
Ld. Raym. R. 1158. 
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indeed, is hardly a certain term ; it will contain 
a quantity of land, more or less, according to 
the quality of that land in different parts of the 
parish, and in this case there was no specificatdon 
of proportions. Lord C. B. Eyre observed, that 
by the fli^ctuation of lands in this parish, it may 
happen that the arable may be occupied separate 
from the meadow or pasture ; as, for instance, 
suppose the number of acres in this parish would 
make one hundred oxgangs,at sixteen acres to an 
oxgang, and each of those oxgangs consisted of 
arable, meadow, and pasture land ; there Vfould 
then be one hundred three-pences to be paid to 
the vicar, in satisfaction of his tithe for the mea- 
dow. But suppose one half of those oxgangs 
to have no meadow, and the whole meadow to 
be distributed amongst the other fifty ; in that 
case, the vicar would have but three-pence for 
each oxgang containing meadow, and there- 
fore but fifty three-pences. Q) * In like man- 
ner, four-pence by each occupier having lands 
cultivated by the plough, with three or more 
horses, usually called a plough, in lieu of all 
small tithes of such lands so cultivated, where 
there was no averment of what quantity of 

(') Markham v. Lay cock, Gwm. 1839. But the mean- 
ing there is ill expressed. 



^ An oxgang on the average may be fixed at twelve sta- 
tute acres. Whit. Hist, of Craven^ 9. 
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land a plough consisted^ has been held a void 
modus on account of uncertainly. Q) Again, 
a payment of a fother of hay, which wa3 
said to be as much hay as two oxen and two 
horses could draw, in lieu of all tithe-hay, was 
set aidde ; as the quantity of hay depends oii 
the condition of th^ soil, on the weather, on the 
goodness of the oxen and horses, and on the 
will of the occupiers, all uncertain and almost 
daily fluctuating. Q A modus of four shillings 
payable at Easter in lieu of tithe*hay of a farm, 
(it being by no means settled of what a farm 
consists) (^) i of a meadow called the parson's 
meadow, and tiie enjoyment of severd beast- 
grasses by the tithe-owner and his predecessors 
in lieu of tithes (^) ; of a penny a cow for milch 

cows, summered on lands within a parish (*) } to 

I -    - .... 

to caiTy a cart-load (which, as it may be drawn 
by two or by ten horses, must ever be variable) 
of peat gnd turf to the parsonage-hous^ in fu)l 
discharge of all the tithe <)f hemp, flax, and 
hay (^) ; have all, on similar principles, . been 
declared void and invalid. ' . 

-•--.-• ^ • • ... . - •.  . 

•»..-■. 

So a modus of five shillings for every tea 
calves, where there happens to be ten, and two- 



(') Blackburn v, Jepson, 
17 Ves. 477. 

{*) Fenwicke v. Lambe, 
Gwm. 869. 

(3) Burwell V. Coates, Bunb. 1 (6) Tully v. Kilner, Bimb. 
129. , - , „ Jl2p. 

M 4, 



(<) Birch V. Stone, Gwm. 
649. 

(^) Rumney v. Beale, 1 Da- 
niell*8 Rep. S5« 
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and-sixpence for every five, in lieu of the tithe 
of such calves, and also of the tithe-milk of the 
cow belonging to such calves, called renew 
cows, or cows having had each a calf within the 
yiear, preceded by a modus of three halfpence 
for every cow called a renew cow, in lieu of the 
tithe of the milk of such cow, is objectionable on 
the ground of inconsistency, as well as that 
nothing is said to be paid for calves up to five» 
or from five to ten, or from ten upwards to any 
quantity. Q) 

Whatsuffi- On the other hand, a customary payment 
dent cer- every year of sixpence for every cow depastured 
modus. within the parish, in lieu of tithe-milk and 

calves } a penny for every fleece of wool in lieu 
of tithe-wool shorn from every sheep fed therein; 
two^pence for every colt foaled } four-pence fcnr 
every garden in lieu of garden-stuff; four-pence 
for potatoes tilled in a ridge in the field for family- 
use, and not for sale*} a penny for any small 
quantity of hemp sown every year by every 
occupier of lands within the parish ; two-pence 
for Easter offerings in every year for every inha- 
bitant of sixteen years or upwards ; a penny for 
every pig, and three balance for every goos^ 
, - . ■• . • >^ 

(') Layng v. Yarborough, 4 Pr. R. 383. 



* An additional argument that articles thus used are not 
dejure exempted from tithe. — Vide pages 70. 79. 80, 81. 

*] 
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^ere they did not amount to a tithable num- 
ber (^) ; a halQ)enny for each calf in lieu of 
calves, payable on Wednesday before Easter; 
a hal^enny payable on shear-day for the wool 
of each sheep, dying between Candlemas and 
shear-day ; four-pence a month for the tithe- 
wool of every hundred sheep in the paiish ; 
which were brought in after the second of 
February ; three eggs for every cobk ; a smoke- 
penny in lieu of firewood burnt in the house (') ; 
eight-pence a score in lieu of tithe-wool for 
sheep wintered in other parishes and brought in 
only a short time before shearing ; four-pence for 
every acre of grass cut and made into hay, iti 
lieu of the tithe of hay (*) j a penny for every 
foal ; two-pence for each milch cow ; one penny 
for every heifer that hath had but one calf, in ^3 

lieu of all milk and all profits arising by such 
cow and heifer except the calf (^) ; twenty-two 
shillings and eight-pence for hay, small tithes, 
and Easter oflferings, for an ancient tenement 
containing six hundred and twenty-five acres Q) ; 
and of eight pounds for a farm of eighty pounds 
a year in lieu of tithes (^ ; have all been adjudged 
certain, valid, and good. 

(') Boscawen v. Roberts, * (*) Jenkinson v.Rojrston, 

8 Wood's Dec. 174. Gwm. 1 Dan. B. 127. 

946. (<) Finch v. Maisters, Bunb. 

(*) Brinklow v. Edmonds, 161. 

Biinb.307. (<) Edge Y.Oglander, Gwm* 

(3) Thompson v. Holt, s$e. 
Gwm. 671. Gilb V. Horrex, 
Gwm. 861. 
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Hence every Hence it appears from the cases cited, ii 
h^e^BiX^^ order to ascertain the certainty requbite to 
cient cer- modus, it must be so well defined as to adn 
^^ription* ^^ ^^ variation arising from the will of tb 

tithe-owner or occupier. This may be calli 
certainty of description^ as distinguished £ 
certainty of duration, which will be hereafte 
considered ; and the test of it is the exdusio 
of such an arbitrary power. Thus, to apply i 
to one of the instances selected, it is only to b 
considered whether or not the occupier, by aug 
menting the size of his farm, or modifying i 
divisions, or by any other means, may of bis 
own accord diminish the amount of the tithe. 



Must be 
beneficial 
to the titlie- 
owner. 



Secondly ; the thing given must be beneficial 
to the tithe*owner. 

Thus, the payment of five shillings to the 
parish-cl^rk, tim^p out of mind, where it W98 pot 
shown that it was incumbent, on the panton to 
find tlie clerk(') J a prescription' of having foimd 
straw for the body of the church, in dischaige 
of tithe-hay (') } of having time out of mipd 
repaired the church, in discharge of the payment 
of all tithes (^) ; or of having procured ^ ix>pe 
for a bell, or paying a quit-rent to tl)e lord;of 



*:* 



C) &vel V. \yood, Cro, EL 
71. Moore; 908. 1 Leon, 04. 



(') Scory V. Baberi Gwm. 
163.. ,:: ;iv 

. (3) 1 Roll. Abr. 6i9. 
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the manor (^)» when urged as discharges from 
tithes in kind^ have all been held invalid moduses. 
But had the parson been bound by custom to find 
the parish-^lerk ; or had the straw been procured^ 
and placed in the chancd» instead of the body 
of the church j the prescription would have been 
beneficial to the parson^ and therefore might 
haye been good. 

So a custom that the land-owner should take the 
best out of every ten lambs^ and the tithe-owner 
the next best, is an invalid custom. — Richards, 
CSiief Baron, having said, This is not a modus : 
it is, if any thing, a manner of paying tithes in 
kind, for it proposes to the parson to take one 
in ten ; but it is a departure from the legal course 
of rendering tithes. It is not more beneficial to 
the parson. On the contrary, there is no con- 
sideration for the custom moving to the tithe- 
owoer, nor is there any provision made under 
the custom as stated for any lambs under or 
above the number of ten. Q 

Thirdly ; it must be something different from Must be dif- 
the thing compounded for. ^^jfrwi 



Thus a modus, that tithe-milk ought to be paid 
by every tenth evening and morning's meal, in 
kind, from about Easter until Nowexpber» in lieu 

(') Gibs. Cod. 674. I 255. LayDg v. Yarborough, 

(») Hall V. Maltby, 6 Pr. R. I 4 Pr. R. 383. 



compounded 
for. 
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of all the tithe-milk of the year Q) ; the tentl^^ 
shock of com for all com ; a load of hay ii 
discharge of all tithe-hay (*); certain sheaves ol 
com for the tithe of the whole cora^ are 
void (*) ; as the law will not suppose it possible 
that the parson would bond fide have entei 
into a composition to receive less than his due ii 
the same species of tithe ; for it is evident 
modus to take a part for the whole must evei 
be held a void custom. (^) 

But rule only Xhig niig however only holds where tithes an 
payable of payable of common right and not by custom, 
common Hence a modus to pay a certain portion of fish 

taken in the sea, less than a tenth, and due by 
custom only, is a good modus. (*) So a inbdus to 
pay tithe-cheese from May-day till Michaelmas, 
to be discharged of the whole tithe of the cows, 
has been held valid, as no tithe is due for cheese, 
except by custom, and the labour of milking 
and making into cheese is added, wheti hothiog 
but the tithe of the milk is dejure tithable (*) } 

and not rert- Nor does the rale extend to cases where, though 
ulteric^^. ^^ compensation is of the same nature with the 



(') Brinklow y. Edmonds, 
Bonb. S07* 

P) 2 Leon. R, 70. 

(< 1 Roll. Abr. 651. Gibs. 
Cod. 675. 

(4) Hayter v. Stapleton, ^ 
Atk. R. 138. 



(^) Shepherd v. Penros 
1 Lev. R. 179, 

(^) Ingolsby y . Johnsoo, Cro. 
EI. 786. AoBtyn y. Iaicsi, 
Cro. El. 609. 
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thing compounded for, it is rendered in any 
ameliorated or ulterior state. Thus a modus 
whereby in consideration that the parishioner 
made the grass growing in a particular place, 
and then paid the tithe by way of dischaige for 
the payment of the balks or hades (') ; or that 
he has cut, dried, and shocked the corn, in 
lieu of the payment of tithe-hay the following 
year; have each been held good and valid 
moduses. 

So where an immemorial custom was shown 
for the rector to take the eleventh mow or shock 
of wheat, consisting of six or nine sheaves, 
which the farmer used to put into shocks, and in . 
case of bad weather, to open them to dry, and 
the eleventh cock of barley and oats, which was . 
merely put into cocks without doing any thing 
farther, except in the case of wet weather opening 
the cocks and putting them up again j it was 
adjudged that the tithe- wheat, which is at com- 
mon law tithable in the sheaf, was uniformly 
advanced to a further stage of labour by being 
put into shocks, by which it was better pro- 
tected from the weather ; and that this benefit, 
together with the additional labour by the farmer 
for the benefit of the rector, which the rector 
must otherwise take upon himself, constituted a 
good consideration for rendering the eleventh 

(■) Wood V. Symons,' Het. R. U7. 
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instead of the tenth shock of wheat. But in th^se 
rase of the barley and oats, where it was onKjr 
put into cocks, the additional labour of casuall ^^ 
opening them, in the event of wet weather, di ^ 
not amount to an equivalent for the dcductio 
claimed. The mere labour of ventilation wi 
too uncertain and minute to warrant a departi 
from the common law right. It was a matter c^f 

accident whether any thing beyond what wa s 

required by the common law would be don< 
and the mere probability of extra trouble 
not a sufficient consideration to warrant th» -^^ 
custom. (') 

Must not be Fourthly ; a payment for one species of tith^ ^^ 
br one Aing ^^^ ^^ "^ discharge for the payment of another. — 

n discharge 

Thus a payment of the tenth sheaf of com^ ^^j 
the tenth cock of hay, the tenth fleece of wooW ^ 
the seventh calf, and the parson to pay three 'g^'* 
halif^ce ; and the eighth calf, if he had eight, 
and the parson to pay one penny et sic usque a 
decern; and if he had under the number o 
seven, to pay only a halfpenny for every one, 
and so after that nite for lambs and colts ; an 
that it was in satisfaction for all tithes of com, 
hay, and cattle (*) ; one penny for every milch 
cow by the year, and for every other cow a half- 




(') Smyth V. Sambrook, 
1 M. and Sel. 66. 



(') Ingolsby v. Johnson, 
Cro. EI. 786. 
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penny per armum^ in recompence and discharge 
of all tithes of cows^ pxen^ steers, and calves ; 
a penny for every mare in discharge of all tithes 
of horses, mares, and colts (') ; one penny for 
every milch cow, in satis&ction for the tiUie of 
milch kine, and beasts agisted Q) ; three half- 
pence for every cow having a calf, up to the 
number of five cows ; for five cows having calves, 
one shilling and four-pence ; for six cows having 
calves, two shillings and sixpence ; for ten cows 
having calves, two shillings and eight-pence ; for 
every cow having no calf; oiie penny ; and for 
every milch cow, one penny ; in satisfaction of all 
the tithes of cows, calves, and herbage and 
]|>asture of their lands within the parish (*), have 
been all held void moduses,- upon the principle 
that a payment for one species of tithe can be no 
discharge for the payment of another. 

 < 
In observing this rule, however, a distinction 

is to be tegaMed between a payment in discharge 

of a particnlai^ s|)ecies of tithe, and a payment in 

diischarge of the land, (fj 

• . = -Jw .'i »• •  - -  * • •'  ' . . , 

J 

w 

Ttfthly; tfi^ recbiUpehc^^ What modus 

as durable as the tithe discharired by it. " J®^* ^* 

^ . "^ reference to 

. {«) Qrysman V. Lewe., Cro. ..(4) Cowper y. Andrews, ^aSS^. 



El. 446. 

(*) Sheringl^on v. fleet- 
wood, Cro.£I.47^. 

(') Morton v. Briggs, Gwm. 
561.2Lutw. R. 1037. 



Hob. R. 44. Archbishop of 
York V. Duke of Newcastle, 
GW.583. I^harpevkl^arpei 
Noy's R. 14'8. 
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Titbe» we have seen, is an inheritance certain. ; 
hence it cannot be extinguished by a recompence 
that is not equally durable ; and where tliis want 
of durability appears, no time nor usage can 
render a modus good. 

HencCt a modus (for tithe*com) to be paid by 
the inhabitants of a particular tenement, and the 
lands usually enjoyed therewith, is a void modus, 
because the tenement may &11 down, or remain 
uninhabited, and then the recompence would 
fail. So where all the occupiers of farm-houses 
on the north side of a lane, with the land usually 
occupied therewith, had time out of mind paid 
tlDree^pence at Michaelmas in each year for eadi 
cow ; and all occupiers of farm-houses on the 
south side of the lane, with the lands usually 
occupied therewith, had time out of mind paid 
two-pence yearly for each cow, in lieu of tithe of 
milk } the modus was held bad, and an account 
directed. (^) Nevertheless, an annual payment of 
one penny by each occupier of lands in the parish 
for tithe of hay, has been recently held a good 
modus ; the Master of the Rolls having said -— 
*< As to that for hay ; on comparing the manner 
in which it is laid with that in Bennet v« Read 0^ 
there is no distinction between them. In each 
case a custom is alleged in the parish for every 



(') Carleton v. Brightwelly 
Gwm. 676. Perry, v. Soam, 
Cro. El. 139. 



C) 1 Anst. R. 322. 



Ch.lII. §2.] durable as Tithe disc/iarged by it. 177 

occapier to pay a particular sum in lieu ofali 
tithe» the quantity is therefore immaterial, if 
that case is to be dbtingui3hed from Travis v.. 
Qxton (')y so is this in the same manner.- If those 
cases are not to be distinguished^ Bennct v. Read, 
being the more recent case, I.ought to follow it ; 
and upon that authority to hold this a good 
modus ; but the vicar is entitled to an issue if 

he chooses. (^) " 

•  •  

' The distinction seems to be this : a payment 

by the inhabitants of certain houses is a bad 

modus, because houses may decay and not be 

rebuilt, or they may be uninhabited; and the 

zuodus depending on their existence may be ob* 

jected to for want of certainty of duration ; but 

AS it is not likely a town or village will ever be 

Wholly without inhabitants, a modus to be paid 

^y the inhabitant householders within a.tpwn or 

tillage is sufficiently durable, and on that ac*- 

^ount may be good. (•) 

\. . . . . • 

Sixthly, the modus must not be too larger Must not be 
i'or an agreement before the time of legal *^ ^^* 
Memory to pay in discharge of tithes a recom- 
pehce which even now would amount to the 
Value of the tithe, though its value has been so 
<nucb enhanced since that very distant period. 



(«) 1 AMt. R, S08. 
(*) Leyson v. Parsons, 18 
"^es, R. 174. 



(3) Bennet v. Read, 1 Aos.t. 
R. 929. 
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were preposterous, and musfc be rejected for iti 
iotrinsic improbabilily. Whenever a modus nitt 
h%b^ sayi lord Holt, it is a strong presumptioii 
that it is no modus. Q) 

What mo- Heiice^ a customary payment of two shilliBgi^ 
large. payable by the occupiers of inclosed arable landi^; 

in Ueu of the tithes of every acre of such arable 
land when sown with com and grain j oneshiUiBi; 
and sixpence an acre for the tithes of grain reaped 
oil common arable fields (^); four shllliqgs an 
acre for every acre of wheat, and two sbiUti^ 
for eveiy acre of Lent own reaped (') ; ooe shfl* 
img for every tenth fleece in lieu of the tithe'af 
the ten fleeces (^) ; twelve-pence for each milk 
edw (supposed to be above half the valuaof 
the milk at ti^ time the modus probably O01B* 
menced) } sixpence for every calf killed woi 
8old(^) ; one shilling for every lamb (^;. fcox 
shilfings for every ten lambs fattened^ tiro shil^ 
lings for every five lambs fattened^ four-pesee s 
piece for all under five» and for all abo?e five 
^' and under ten, four-pence eadi, on the Aesx- 

ii^'day, and three-pence a piece for aU other 

(') Startup ▼. Podderidge, 1 4 P. R. S8S. Vid. T^iniiB^ 



11 Mod. 60. 

(*) Grale V. Carpenter, Gwni. 
«5. 5 WdodV Oec ITS. 

(^) HuLse v. Monky Gwm. 

(4) Lftyng V. Yarbmtrugi^ 



V. Le^e, Rajneri 521. 

(0 Fraiikl3niv;theMi»^* 
&c. of 9t Cromy Biaib. ^ 
78. Leathes v. Newitt arf 

others, 4 P. R. 95d. 

(^) .Pr^v,9miiji,ina»* 
Rep. 115. 
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lambs bred ia tlie puriah, iq ii^U of tb9 tithiM of 
such lambs Q) ; three^pence for every Iwab C) ; 
four pounds ten shillings ji year lor a fiirm ofthe 
yearly value of thirty poundd(^) i two ihilUilgf in 
the pound on the improved yearly rent (*) ; have 
all been dismissed by tb^ eoiurt p^t enoe, w betng 
primd facie rank, and ccmse^uently void m^odiiMi* ,  ^ 

*  

On the other bands <Mie shilling an acre &at low What mo- 
meadowsy and eigbt-penqe aq acre for high mea^ t^kr^^^ 
daws, after an appeal to the House of Lords^ have 
been held good moduses(^), though in a few ye$ri 
afterwards it was said, that had the modusea beetl 
for tithe hay only, or tiiie tithe arising on the land* 
one shilling would have beeri^ too rank, (') So n 
fnodus of one shilling for each d^y - s math has beeii 
adjudged good, the X^pfd Chi^ Baron obsemag 
that in considering sueb a sort of medw^ it waft 
not fair to look at the mere yalue» and from ccHnir 
parative reaaomng,* to determine the validity of 
the custom, as agreements of this kind are nol 
similar to otlier human transaetiiHia in mitten 
of contract ; and it is very probable that other 



, («) Wo»d Y. Hanrison, 3 
Wood's P. 250. Gwm. 970. 
(*) Bishop of Chichester^ 4 
Gwm. 1816. SedTid.WeU>?. 
Gi£brd^wm. 708. and 1 Daa. 
R. 115. Bertie v. Beaumont, 
2 Pr. SOS. and C. B. Richards 
Judgment in Lajng v. Yar- I B* 18^» 
borough, 4 Pr, R, 414. I 

N 2 



(^) Keni^y v. Goodwin, 

Bunb.SOJ. 2 Wood's P, 305. 

(*) Startup T. Dodderidge, 

S^k.657. 
(S) Pole T. Gardiner^ 1 Br^. 

P.C.2I4. Gwm.BOl. 
(«) Bate V. Hodges, Bunb. 
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motives^ besides those of interest may have ope- 
rated on the mind of one of the contractiDg 
partiesy and have determined him to make a 
very beneficial bargain to the parson* (') 

Bankneis of It Seems generally allowed, that the ranknetf 
^u!»aon of ^ * modus is a question of fact, and not of law^ 
tnct. In cases of prescriptive or customary moduses, it 

is supposed that an original real composition 
was anciently made, which being lost by length 
of time, the immemorial usage is admitted as 
evidence to shew that it once did exist, and that 
from thence such usage was derived. Now, time^ 
of memory, as has been before observed, has 
been ascertained by the law to commence 
from the reign of Richard I. ; hence, as this real 
composition is supposed to have been an equta- 
ble contract, or the full value of the tithes, at 
the time of making it, if the modus set up is so 
large and rank as that it beyond dispute exceeds 
the value of the tithes at that period, it is (in 
point of evidence) jf^/o de ^e, and destroys it^ 

self-O 

By whom Thus there have been cases which it wis 

St^\)Sj*^ J^^ ^* would be perfectly useless and nuga^ 
rink. tory to send to a jury, and so notoriously rank 

from their internal evidence, that a court rf 



(') Markham v. Huxley,, (»> 2Bl.Com.S0. 
Gwm. 149a 
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equity will not direct an issue upon them, but 

oyerrule the claim without sending them to a 

trial at law. Upon this principle, in a late case^ 

Chief Baron Macdonald, Baron Graham, and 

Baron Thomson, agreed in deciding that mo- 

duses of one shilling and sixpence and two 

shillings per acre for tithe hay were rank mo* 

duses, arguing that it was the province of the 

court to determine originally upon matters of 

&ct of this kind, and to give the party the 

benefit of that opinion without sending him to 

a jury. On the other hand Baron Wood, differ*^ 

ing in toto from the above decision,, said, that 

rankness was merely a species of evidence to 

negative the probability oT a modus, and as 

such ought to be submitted to a jury, in his 

opinion the proper and only constitutional tri* 

Jbunal for the trial of a prescriptive modus*. It 

was also to be remarked, that in all appeab from 

the Court of Exchequer to the House of Lords, 

when the court had refused to grant an issue 

4ipon moduses, that house had uniformly reversed 

the decree of the court, and granted the issue. (') 

.On this principle, the validity of a modus of 

three-pence for every lamb, payable on Saint 

Mark's day, or as soon after as demanded, wais 

$ent to be considered by a jury,, and the decree 

affirmed by the House of Lords. (*) Whete a 

. (') Heaton v. Cooke, 1 (*) Webb v. Gifiard, 4* Bro 

Wight R. 281. 



P. C. 212. Gwm. 708- 
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modus of ninepence an acre was claimed for 
every acre of marsh land in the parish, except 
when sown with corn» grain, flax, or planted with 
hops. Lord Hardwicke said, ^* I cannot de-^ 
termine this matter without a trial. The coq^ 
certainly ought to support the rights of the 
church, and not to allow any modus, or customarf 
payment, that by the rules of law is not to be 
supported. At the same time the court ou^t 
not, especially in cases of very extensive con- 
sequences^ lightly to overturn and overthrow 
customary pa3anents that have prevailed fat 
a great tract of years, which is commonly 
called time out of mind, X)t beyond the me- 
mory of man. I am of opinion, that in these 
kind of cases, it is very fit to direct a trial, 
' «tid more so, where it concerns the height of 
a modus in respect of the value of land, tiian 
any other." (0 

Banknest The rankness is but evidence as to the ioiine- 

d2U*^fthe «oriality of the payment,, and forms nool^e^ 
immemori- tion in point of law to the modus, if it can be 
Jj^en?* inferred that it has existed. « With regard to the 

cases,'' says Lord Eldon, << I never could papsoade 
mysdf that one shilling per acre for all tithes 
was not in aU probability a monstrous payment) 
and that the payments sent to be tried at law 
were not monstrous : but still the judges have 
thought even such payments ought to go to tiia]> 

{») Chapman v. Smith, 2 Ves. R. 506. 
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ind verdicts under which^ in many cases^ even 
nore tiian one shilling an acre has been ciaimed* 
lave been confirmed. I am not at liberty^ there- 
bre» after what has passed in former cases, 
whatever may be my persuasion as to the truth 
)f this case, to say this must not be tried» In 
Fermor v. Lorraine, I nev^ had the least doubt 
tbat the n^odus was too rank, but the court 
lent it to an issue.'' (^) So the same learned 
judge, upon a motion for a new trial, adds, 
*< I cannot hold the language that has been held 
as to sending this to the prejudices of a jury. 
A jury is l^e constitutional tribunal of the 
country, and I am not at liberty to suppose they 
will be guided by prejudice. It is extremely 
well understood now, that the question whether 
rank or not is a question of fact (*), and the best 
way, in cases of this description, is to leave them 
to a jury, who from reference to the state of cul-* 
livation, or of luxury at the time, may have the 
best opportunities of ascertaining the fact.'^ (*) 

Nevertheless, however moderately his lordship Right of a 
may have thought proper to exercise his judicial ^^J^to 
discretionary power, the right of exercising it decide with- 
W been strongly maintained by him. ^' I have tion of jury. 
no difficulty in saying, and, if it l>e important art 



(') O'Connor v. Cooke, 6 
Vei.672. 
(») Ibid. 8 yes. 539, 



()) Drake v. Smith, 1 Dan. 
R^. 115. Per Ricbards, 
C.B. 
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this period to say it> I desire it may be under-, 
stood, that after now about forty years' experience 
in the profession, I take it to be quite clear tbt 
a court of equity, in cases of t}iis sort, as well as 
with respect to all cases where matters of &ct 
are in question, has a right itself to determine 
upon the fact without the intervention of a jur^f*^ 
If the evidence which is before a court of equity 
is satisfactory upon the fact, I never can adnmit 
that a court of equity is bound to send any sa<^^. 
case to a jury." (*) 

•  . * 

So ia Lord Lonsdale's case Chief BaM:^ 
Richards, in Michaelmlsts term eighteen huJV* 
dred and seventeen, observed, that he kn^*^ 
no reason why juries should not be as hon^^^ 
in tithe cases as in all others ; but as to tB:^^ 
right of a court of equity to decide on matt^^ 
of fact, " It. is of the essence and constitutic^o 
of equity to decide at once on facts, as j ^J" 
ries do, except in one or two instances, asth^^ 
of an heir at law disputing the validity of * 
will, and a rector suing for tithes. (*) J^^ 
the law now stands, a court of equity shou^i 
decide upon facts as well as upon law, ^ 
they have sufficient evidence of the facts to s»^ 
tisfy their minds. Whatever the law ought '^^ 
be, whatever the law may be expected to be, ^ 

(») BuUen V.Michel, 2 Price 1 R. 25. BuUen v. ftficheJ, 2 
R.466. I Price R. 423. 

(*) My tton V. Harris, 3 Price 
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take it we are bound here by our oaths to de- 
cide according to the law as we find it ; I have 
fQund it to be the law of England, as it now 
stands, and I shall abide by it until the legisla- 
ture orders the contrary." (*) 

A distinction has been made relative to sending Farm modu« 
a fiirm modus, or a modus for a specific produce, J"**^^® *>y 
to a jury. This distinction was introduced by 
Lord Hardwicke Q\ and subscribed to by Chief 
Baron Macdonald, who said, that in a farm 
modus the court should be extremely cautioud 
in deciding a question without the intervention 
of a jury, particularly where a doubt arises as 
to the fact of rankness, as the owner may have 
meant a bounty to the clergyman, or to pay for 
an exemption from tithes for the sake of im- 
provement ; nor should it be nice in judging of 
the value or the goodness of the bargain, where, 
by any probable circumstances, which policy or 
propriety may have dictated, there may have 
been a real agreement beween the parties before 
time of memory, (*) Other motives then those 
of a pecuniary bargain might have influenced a 
particular proprietor to niake a grant to the 
church, and the validity of a farm modus there- 
fore is not to be tried by a comparison of value 



• - » » 



(') Per Richards, C. B. in 
Layngv. Yarborough,4Pr.R. 
415. 



(*) Chapman v. Smithy 2 

Ves. 506. 

(J) Atkins v.* Ld. Willough- 

by de Broke, 2 Anst. 397. 
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with die' whole tithe at any remote period. (') 
Hence Baron Wood, in his judgment already 
referred to, states, that for the forty or fifty 
years last past he cannot find that either the 
Courts of Chancery or Exchequer have taken 
upon themselves to determine a farm modus 
to be bad upon the face of it on account of 
its largeness, but have thought it right to send 
it to a jury* (^) 

f 

\  • . 

Difference A distinction prevails between a modus, the 

JahTe^^^^ validity of which depends on the value qftkhgi 

things and before lime of memory, and one which regards 

thejalueof ^^ ^^ qf land at that period. The infer- 

ence from the magnitude of the payment in the 
former case is much stronger against the fact 
that it is immemorial than in any agreement to 
pay so much an acre, and djartiari fi^r a parti- 
cidar farm ; &r it is perfectly easy in almost any 
period of our history to ascertain what a lamb 
was worth, and therefore to conjecture upoo 
what in any place parties would agree; but 
what is the value of land in a particular parisbi 
and what therefore it is proper to give per acr^ 
is a very complicated question. (') 



(') White v.. Lisle and 
others, 4. Madd. R. 224. 

{*) Heaton ^ v. Cooke, 
Wight R, 281. 



(<) O'Connor v. Cooke, 6 
Ves. R. 672. 
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In estimating these matters, the jury are not In estimatbg 
ko take the mere quantum of the sum f(s de« ^^^ ^^^' 
cisive evidence of the rankness of a modus, but , 

they must consider also whether it has been 
immemorially paid, notwithstanding its mag- 
pitude. C) 

A modus may be discharged either by the Howa modus 
removal, alteration, or destruction of the thing ^^ ^^^" 
for whidi the modus was paid, or by not making 
payment of the consideration of the discharge, 
or by paying the tithes themselves* 

Thus, where the owner of a mill, of his own 
accord, without any cause or necessity, removes 
his mill to a new place, in this case the modus 
is lost. (^) If there is a modus to pay a buck, 
or doe, or a shoulder of a deer for all manner 
of tithes in a park (^) ; or ten shillings for the 
deer and herbage of a park, and not for all the 
park, in all cases where the park is disparked 
the prescription is gone, and if the land is cul- 
tivated with corn, tithes in kind must be paid. (^) 
In most cases, indeed, where the origin (^ a 
park is discoverable, the modus is defective, as 
the King's licence to impark is seldom so ancient 

{») O'Connor v. Cooke, 8 I Cro. El. 467. Wats. CL L. 
Ves.R.539. 51$. 

(*) 1 RoU. Abr. 653. {*) Degge, c. 16. SIS. 

(4 Bedingfield ¥. Peak, 
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as the reign of Richard the First- So a prescrip- 
tion for a modus for hay or grass on so many 
acres of land is suspended, if the land is con* 
verted into a hopgarden, or into tillage. But 
if the hop garden or tillage is not continued, 
and the land is relaid down for hay or grass, 
the modus revives; or if the modus is for 
the land, an alteration in the mode of using 
the land, does not affect the modus. Q) So, if 
there are severail water-mills for which a modus 
of four shillings per annum is paid, the destruc- 
tion of one of them does not affect the modus, 
and the four shillings are still payable Q) : or if 
there is a prescription, time out of mind, and 
the prescriber lets the land to farm, and the 
farmer pays tithes in kind, this does not destroy 
tlie prescription as to the lessor. Q) 



3nt ot con-* 
leration. 



Again, the non-payment of the consideration, 
or the payment of tithes in kind for so long a pe- 
riod that the modus cannot be proved, will natu- 
rally destroy it, for custom and prescription may 
be lost as well as obtained by time.^('*) But a mo- 
dem temporary interruption of ten or twenty 
ye^ars is not understood in this way, and will in 
no degree affect it (*) ; neither will the unity of 



(*) 2 Inst. 653. 

(*) Talbot V. May, 3 Atk. 
17. Degge. c. 17. 316. 

(5) Monkc V. Butler, 2 Roll. 
It. 176. 



{*) Com Dig. Tit. Pi-aes.G. 
Wats. C. L. 512. 

(*) 2 Inst. 653. Nowell v. 
Hicks, Gwm. 1570. Wats. 
CI. L. 512. 



Ch. IIL § 2.] How discfiargedr 

possession, that is, as we have seen, to have the 
fee-simple in the rectory, and likewise in the 
land, destroy a modus decmandu Q) 

(■) Chamber^ v. Hanbury; Moore R. 527. 1 Roll. Abr. 
9S6. 
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CHAP. IV. 



On Leases of Tithes. 



At it was 

doubtful 
whether 
leases of 
tithes were 
▼alidy 



nniTHES constituting, in many instances, part 
of the property of masters and fellows of 
colleges or halls, deans and chapters of churches, 
masters and brethren of hospitals, archbishops, 
bishops, and other sole spiritual corporations, &c. 
and it having been considered doubtful whether 
leases were valid of such tithes, at least where 
land or other corporeal hereditaments were not 
included in the lease, a power of making such 
leases, either with or without lands, was given 
by the 5 Geo. III. c. I7. But as by that statute 
the terms of some prior statutes are necessary to 
be observed, it may be advisable to take a brief 
review of those provisions in them which are 
still applicable in making such leases. 

Effects of By 32 Hen. VIII. c. 28. all corporations sole 

^^^^'^^' seised in fee-simple (who before that statute were 

unable to make leases for a longer period than 
their own time, without the concurrence of the 
necessary parties) may bind their successors by 
making leases for three lives or twenty-one years 
without any confirmation, provided the follow- 



power of 
making leases 
of tithes 
given by 
5G.S. C.17. 



Cai.IV.] Requisites qf 32 Hen. nil. Iffl 

ing requisites i^ecified by the statute are ob** 
served. (^) 

First, thelease must be made by deed indented, Its requisites* 
and not by parol or deed-poll. 

Secondly, it must be made to begin from the 
day of the making thereof 

- Thirdly, if there be any old lease in being, it 
must be surrendered, or expired, or ended^ 
within a year of the making of the leai^e, and 
the surrender must be absolute^ and not con- 
ditionaL 



• X • •>-.•« 



Fourthly, there must not be a double lease 
in being at one time^ the one fdi years, and the 
other for lives ; but it must be either foniwenty- 
one years, or three lives. 

Fifthly, it must not exceed three lives, or 
one-and-twenty years, from the day of the 
making of it, but it may be for a lesser term ot 
fewer lives. 

Sixthly, it must be of lands or tenements 
which have most commonly been letten to farm, 

(*) 1 Inst. 44 b. Rex v. | 1 Sid. R. 158. Watkinaon 
Cludoner,. 1 Lev. R. 113. 1 v. Man, Cro. £1. 349. Ensden, 
Acton and Pitcher's case, I and Denny's case^ Palm. 106. 
1 Leon. R. 1 13. Bis v. Holt, ( 
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or occupied by the &nnefs thereof, for ihe most- 
part of twenty years next before making the 
lease ; so that if they have been let for eleven 
years out of the twenty next before the making 
of the new lease, either for life or at years, or at 
will, it is sufficient. 

•to ^ 

Seventhly, the most usual and customary 
rent must be reserved yearly on such lease, as 
has been paid for the lands within twenty years 
next before such lease made. 

Effects of By 1 £liz. c. 19* archbishops and bishops ari^ 

1 Elias. c. 19. rendered incapable of granting any leases for a 

longer period than three lives or twenty-one 
yea«, eVen with the confirmation of the proper 
persons, which they might have dotie ' as 
well before as after the thirty-second of king 
Henry VIILO 

This power of thus granting leases is not given 
them by this statute, which is wholly disabling^ 
but by the common law. The conditions jsmd 
limitations prescribed by the 1 £liz. must be 
observed in the leases of bishops for twenty-one 
years, or three lives. Thus, if a bishop lets a 
new lease when the old lease wilL be ended 
within one year, this is good without confirm- 
ation, because the 32 Hen. VIII. enables him 

(*) Bishop of Salisbury's case, 10 Rep. 60. ■• - ~ * 
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to do so : but if he 1^ a new lease when more 
than t)ne year remidos of the old, in that case 
confirmation is necessary in order to bind the 
successor, at it was at common law, for this is 
not within the statute of the 32 Hen. VIII. (*) ; 
and, therefore, if not confirmed, could , not be 
aided by it, and if confirmed, would not stan4 
in need of its aid 

w . - . ^ 

This statute being enacted for the purpose 
only of disabling archbishops and bishops, the 
IS Eliz. c 10. was made to extend to all other 
ecclesiastical persons whatever, except arch- 
bishops and bishops who were restrained by the 
first of Elizabeth, c. 19., which is but a private 
and particular statute, and must therefore be 
especially pleaded. Q • 

 

Hence, to recapitulate, sole corporations, such What leatet 
as archbishops and bishops, may^ without cpn* mi^ bishops 
firmation, make leases under the 32 Hen. VIII. may make, 
either for three lives or twenty-one years, which 



(*) Fox V. Collier, Moore 
JLIOS. Gibs. Cod. 735. 10 
Repi60. 

<*) Talenitne v. Denton, 



Cro. Jac 112. Elmore v. 
Geale, Moove R.J253. 3ul. 
N.P.«8. 



^ The words, ^ or anycAer, SfcT coming after parson or 
iricar, who are of an inferior order, will not comprehend 
Uthops who are cf an order that is superior. Wood's Inst. 
t..E.S61. 
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must by tJiat statute be within one year of. the 
termination of the preceding lease, and begut 
from the day of the making thereqf; and by 
1 £liz. c. 19« no confirmation will make good 
any bishop's lease exceeding that term. Bu^ 
as the 1 Eiiz. c. 19* makes the leases of bishops 
and archbishops only void other than for the 
term of twenty-one years, or three lives^^ from 
such time as any kase shaU begin, leaving the 
time of the surrender of the first lease as at 
common law, those bishops' leases made accord* 
ing to the statute 1 Eliz., although not within 
one year of the expiration of the old lease, when 
confirmed by the dean and chapter, are still 
binding on the successor* 

  

Of concur- Such leases so made are called concurrent 

leases. But these concurrent leases cannot b^ 
nmde for life oh a precedent lease for year8» 
nor for years where there is a lease fdr li& in 
being, 0) 

Whatl^kses Deans and chapters, prebendaries, arch- 
ters^preben- deacons, heads of colleges, and other ecclesi- 
daries, &c. astical persons may make leases for twenty-one 

nay make. x ^^ ^ 

years, or any less number of years, or fot three 
lives, according to the rules laid down in 13 Elix* 
c. 10., and may grant concurrent leases wiA die 

necessary confirmations ; but they, hy the IS EIijb. 

• . • ■• ' .^ •■•.■•' 

• -■'••, * . •■• 

(«) Marler v. Wright, Cro. El. 141. Degge, c. M. 1I9J 

i 
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c ll.y must be within Uiree years of the ter- 
mtnation of the former lease, and without con- 
frmation must be within one year of such ter- 
minaticm. (^) 

Parsons and vicars are restrained by IS Eliz. What lesMs 
c, 10, from granting longer leases than twenty. 5^°^^ 
one years, or three Uves, (except in the case of n^«* 
houses), even with the consent of the patron and 
ordinary, and without such consent are utterly 
incapable of binduig their succesors at all. In 
dl such leases, the regulations beA>re specified 
must be ccnnplied with, and all bonds, cove- 
nants, and judgments tending to frustrate the 
provisions of the statutes 19 and 18 Elizabeth 
are void, • 

As these statutes were enacted for the benefit 
of successors, leases made contraiy to diek* 
enactments are good against die lessors during 
their lives, that is, for the time of the person 

(>) Q^rtfTT. Oaycples, 1 l^eon. R. 80$. D^gge^ clO. U9. 



^« 



* Leases made by archbishops and bishops are to be con- 
ftrmed by the dean and chapter, or deans and chapters, if 
ttete are several chapters : those made by deans are to be 
coi^rmed by the bishop and chapter ; those made by preben- 
4aries ivnd Archdeacons, by the bishop, dean, and chapter ; 
^iiPfie made by persons and vicars, by their patroqs ^nd ordi- 
naries ; and those made by the ilQcvmbent of |i 4onatiye, by 
the patron alone. Degge, clO. 190. 

O t 
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who was head of the corporation when the lease 
was made. (*) But in the case of corporations 
aggregate, as deans and chapters, the lease is 
void immediately against the dean, where he 
makes the lease without the consent of the 
chapter ; but if the dean and chapter make 
the lease without the necessary restrictions of 
IS Eliz., it is still binding against the dean^C) 

Statute Such were the powers and restrictions created 

ciT. ^y *^^ several statutes enumerated. Whatever 

Leases of liberty was granted by these statutes, and what- 
Sd^sStical ^^^^ restrictions were imposed by them, the 
persons de- same were rendered applicable to ' the case of 
gj^lnlaw"! leases of tithes by statute 5 Geo. in.' c 1?. 

which enacts, that all leases for one, .two, or 
three lives, or any term not exceeding twenty- 
one years, already made and granted^ or which 
shall at any time be made or granted^ of any 
tithes or other incorporeal hereditaments, soldy 
and without any lands or corporeal hereditif- 
ments, by any archbishop or bishop^ master 
and fellows, or other head and membera of 
colleges or halls^ deans and chapters, precentoA 
prebendaries, masters and guardians of hospitals, 
and every other person and persons who are 
enabled by the several statutes now in b^sg, 

(M 1 Inst* 45. a. v, Gregory,Cro. Car. 5Dl.n.d. 

•)1' '' " 



(>) 1 Inst. 43. a; n.l. (17 
£d.) 1 Inst. 48. a. n. 4; Uoyd 



Edwards y. Dick, 4 B. A Aid. 
217. 
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or any of them, to make any lease or leases for 
one, two, or three life or lives, or any term or 
number of years not exceeding twenty-one 
years, of any lands, tenements, or other corpo* 
real hereditaments, shall be and are hereby 
deemed and declared to be as good and effectual 
in law against such archbishop, hcp and other 
persons so granting the same, and their sue- 
.cessors, as any leases made of any lands or other 
corporeal hereditaments now are by virtue of 
the statute of the 32 Hen. VIII., or any other . 
statute now in being. 

. By sect. 3., in case the rent or rents reserved in Actions may 
or by any lease or leases made by any archbishop, fo^^e re^* 
/Sec. or any other persons so enabled to make covery of 
leases, shall be behind or unpaid by the space of ^^J vid 
twenty-eight dajrs next over or after any of the i» arrear for 

J 1 ,1 , ,1 V J leases for life 

days whereon the same shall or (nay be reseirved^ or liyeg. 
then it may be lawful for such archbishop, &c 
to bring an action or actions of debt against the 
lessee or lessees, their .heirs, executors, admini- 
^tratorsi or assigns^ for recovering the rent or 
xents which shall be then due and in arrear, in 
such and the same manner as any landlord or 
lessor could or might do for the recovery of 
arrears of rent due on any lease for life or lives, 
or years. 

4 

As tithes are things which lie merely in Leases must 
grant, all leases or grants of them miist^ be ® ^ ® • 

6 3 
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Covenant in 
a lease for 
years of 
tithes runs 
with the 
tithes. 



by deed, and no parol demise thereof, nor any 
written instrument, will be eflfectual to paili 
them to a stranger, though they may be iuf* 
fident to authorize the oeciipier to keep them 
by way of retainer. (*) 

A covenant in a lease for years of tithes, tta^ 
by the lessee respecting them, runs with the 
tithes, and binds the assignee of the kMee^ 
against whom an action consequently lies ftr the 
breach of such covenant 



Thus, where there was an action of covenant 
by a rector of a paiish against the assignee of 
his lessee for years of his tithes, who had M>^ 
nanted for himself, his executora and awgn^ 
not to let any of the farmers of the parish iive 
any part of the tithes without the {ilainttf the 
lessor's consent ; and the breach was, that the 
defendant, the assignee^ after the premise* (900* 
to him by assignment, let dome ikrm«rs in the' 
parish have part of the tithes without the plai&- 
tiff's consent; after verdict for the phllfitiffi 
it was objected in arrest of judgment, that the 
action did not lie against the assignee^ for it Wtt 



/) Keddington v. Bridge* 

man, Bunb. R.2. Tanner v. 

Small, Yelv. R. 95. Het. R. 

121. Adams v.V^alleryGrwm. 

IfM. Anon, Godb. R. S54. 
V^ithy and Saunders' case, 1 

Leon. 2S. I<felson v. tVood- 






ward, Cro. £1. 188. S49> 
Hawkes v. Brayfield, Cro. J^^ 
187. Brewer V.Hill, 8 Ani** 
R. 4.19. Swadling v. Fiers> 
Cro.. Jac. 613. 4 Bac. Abr* 
tit. Leases. £. 5. Anon« f^ 
North Ch. J. Freem. R. i^' 
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« mere personal and collateral covensmt binding ' 
the lessee only ; and that tithes were incorporeal, . 
lying in grant, and therefore suoh a covenant 
could not run along with them, as it would 
with lands which lay in livery } and that- a rent 
could not be reserved out of them, for if a 
lease were made of them by deed for years, it 
was good by way of contract to have an action 
of debt against the lessee, but the lessor could 
not distrain ; and that the assignee of liie tithes 
was not chargeable. with the rent, and con- 
sequently the defendant could not be charge 
able with breach of covenant in that case. But 
it was answered and resolved by the Court, that 
the action was maintainable against the assignee $ 
for as to the objection that tithes were incor- 
poreal, and theref bre the assignee was not bound, 
they answered, that tithe was a tenth part of the 
profits of the land ; the profits of the land were 
the land itself ; tithes were tangible and visible; 
might be put in view in an assize ; an ejectment 
lay for them ; a prtecipe quod reddat lay of a 
portion of tithes, and they were realized by 
statute 3S H. VIII. c. 7* § 7* ; & warranty might 
be annexed to incx»rporeal inheritance, and that 
they had every property of an inheritanrce; in 
land* except that they lie in grant, and not in 
livery* (^) 

* 

(') The Dean and Chapter | &dD4w a. <1J2) j9aUj v. Welb, 
of Windsor v, Gover, 2Saund. | a Wila. IL 25: Dyer, 85^ a. 

o 4 "* 
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Of notice to 
determine a 
composition. 



Where there is a composition or agreement 
by way of retainer with the occupier, if the 
duration of his term and interest is not fixed, 
the rector or vicar who made or has adqited 
that composition or agreement, cannot put an 
end to it without a notice for that purpose; and 
that notice must be given in analogy to the 
notice given in a holding of land } must be half a 
year's notice, which half year must expire with 
the year of the composition, and the notice nnist 
be to determine the whole, and not part of the 
composition. (^) Thus, where a composition 
subsisted for tithes from year to year, such year 
commencing at Michaelmas, smd a notice to 
determine the composition was given only one 
month before Michaelmas day, the judges were 
unanimously of opinion that the notice was 
insufficient (^) : And notice served on the f9th 
of September to determine the compositioi^ 
ending on the 25th of Mairch, or at Michaelmas 
to quit on theLady*day following, is suffidentC) 



If the lessee of tithes for one year underlets 



(«) Wybum t. Tuck, 1 Bo«, 
Vtd Pul. R. 4SS. Bishc^ v. 
Chichester^ Grwm. lS16.Mor* 
gan V. Church, 8 Campb, R« 
7S* Reynel v. Rogen, Bunb. 
R. 15. Doe d. Pitcher v. Do- 
noyau, 2 Campb. R.78. Duke 
of Bedford ^« Koighdejr, 7 T. 



(»)Hewitv.Adami,7»«- 
P* C* 64*. 

(») Doe d. Harrop t. Green, 
4 Esp. N.P.C. 199. Do^ ^ 
Duke of BedfordT.KnighdV* 
7T.R.6S. 
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them to the several occupiers of the land» no 
notice to determine the underletting need be 
given by another lessee of the same tithes for the 
foUowing year. (') Or where an occupier having 
been under a composition for his tithes, refusjes 
to set out the tithes in kind, alleging that he is 
exempted by a modus, this disclaimer of the 
tithe-owner's title to tithe in kind, renders the 
proof of notice unnecessary, as a landlord may 
recover in ejectment without proving a notice to 
quit, where there is evidence that the tenant 
has disclaimed his landlord's title O, and parol 
evidence of the defendant's denial of the plain- 
tiff's right, is a sufficient notice of the deter- 
mination of the composition. (^) 

A parol agreement of the tithe owner with F^ol agree* 
the pccupiers for a composition, excuses them Jl^tiel^f 
from the penalties given by the 2 & 3 £dw. VL 2&s^w.VI. 
and also from costs, until notice given of the 
determination of the agreement. (^) 

All compositions of this description are deter- Compoti- 
mined by the death of the incumbent, and no ^^^ |^^^ 
notice therefore can be necessary on the part of ^®<^ ^^^ 

incumbent. 



(') Cox V. Brain, S Taunt 
R.95. 

(*) Bower v. Major, 1 Brod. 
k Bing. R. 4. S Moore'i 
R. 216. ThrogmorUm y. 
WhelpdtUe, BuT^ N. P; 96. H. 



(>) Bower t. Major, 1 Brod. 
it Bing, R. 4. Leech v. Bai- 
ley, 6 Price*! Rep. 504. 

(*) Breamer t» Thornton, 
Hardr. R» 203. ' > > 
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the successor. But where the successor adopts 
the composition, then it will amount to a con- 
firmation, so far as to oblige him to give notice 
of his renouncing it,* in which case the regular 
notice as specified is necessary. {^) 

Of the ap- Where a rector agrees with the parishioners for 
^u^^^D- ^ much a year for his tithes, to be paid at Mi- 
ciunbent it chaelmas, if he dies during the year, the agree- 
^ * ment determines by his death, and each tithe- 

owner is entitled only to the tithes accruing due 
in his own time. But if the successor adepts the 
composition, it then becomes a question what 
proportion of the composition, and with reference 
to what rate, the executors of the last incumbent 
are entitled to receive. The case of Williams 
V. Powell C) decides that the successor is ac- 
countable to the executors for such a portion as 
the value of the tithes, if paid in kind* accruing 
due between the last composition received by 
the late incumbent, and his death, would have 
amounted to, and not pro ratd according to the 
time elapsed before his death from the last pay* 
ment ; but in the case of Aynsley v. Wordsworth^ 
Sir Thomas Plumer, then Vice-Chancellor, held 
that it was to be pro ratd according to the 
tme.Q) 



(') Brown v.BBriow, Gwm. 
1001. Doe d. Martin t. 
Watt8,2Eip«R. 501. 

(*) 10 East. d69. \ 



if) Ayndey V. Wordiwiitftb, 
SVen. andBea.R.d31. Anoii. 
Bunb. 294. 
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CHAP V. 

On the different Remedies for the Recovery qf 

Tithes. 

SECTION I* 

In the Ecdesifutieal Comi. 

r|NE remedy for tithes is by suit in the S»^«»»p 
spiritual court, but such suit is liable to be checked b; 
checked by prohibitions from other superior FoWWtioK 
tourtdy in ease questions arise more particularly 
proper for the consideration of the common 
law courts, or where the rules of decision in the 
one are different from what they are in the 
other. 

Thus, where the want of jurisdiction of the Grounds o 
spiritual court appears on the face of the pro- ^^^ 
ceediflgs (^), tviiere the construction of an act of 
parliament comes in question, and the court 
proceeds to try contrary to the principles and 
course of the common law (*), (as by allowitig 



(>) FkuKttm T. Ktitgfat, 1 Bof • 
iLsiySr. Sytaes V. Symes» 2 
Bur.SlS* CsrslakeT.Ma^e- 
doram, % T< R* 47S. 

(^ FuQt. Hutdiiiit, Cowp. 
R. 422. Richardson v. Db^ 
bo^#, 1 Y^nt. 29L letean 
▼. Gouky, 3 T. R. 5. BagnaH 



t. Stokes, Oro. £I. 88. Mal- 
laty ▼• Manrioty Cto. El. 687. 
Gould V. G^pper, S fiaftt.M^. 
Gsrdiietr v. Booth, SSalk. R. 
548. GarcT.Gif^^SEisC. 
R. 472. Shatter v. IMeiid, 
2 Sdk. R^ 547. Codk y. Li- 
cence, Ld. Baym. 846. 
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evidence, which the common law does uot 
allow (^),) where there is a suit for tithes of 
things of which no tithes are of common right 
due or ought to be paid (^, for tithes in specie 
where a personal tithe only is payable ('), for 
tithes due by custom where the cu3tom is 
denied (^), for the right of carrying away tithes 
by a particular way, the right of way generally 
depending upon custom or usage (^), for tithe of 
wood of the age of twenty years or upwards (*), 
where a defendant, by his answer in the 
spiritual court, alleges that the trees are above 
twenty years growth, and produces an affidavit 
that that court has refused such plea (^), if the 
spiritual court will not permit the tenant to 
plead to the right of the incumbency (^), or 
allow such an agreement to bind an impro- 
prietor as at common law would bind him (*), 
a prohibition lies. 

Again, where there is any customary method 
of setting out tithe, or the validity of a modus 



(*) Breedon t. Gill, Ld. 
Haym. R. 219. 

(*) Seld. de Dec. c. 14. ( 3. 
Cote V, Warner, Gwm. 272. 
6 Com. Dig. tit. Fto. G. 8. 

()) Danderidge v. Johnson, 
Cro. Jac. 523. 

(«) Anon. Hetley, IS. 

^) Anon. 1 Bul8t. 67. 



(«) Gwm. 4. 5. Rot. PnrL 
47. £. 111. No. 9. 1S73. 5a 
£.3. No. 141. 1376. 

(^) Dike V. Brown, 2 IxL 
Raym* 835. . Boughton t* 
Hustler, Gwm. 951* 

(*) Green v.PenildeD, Cro. 
£1.228. 

If) Chave V. Cahnd, 3 Bur# 
187S, Gwm.926« 
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« 

comes in question in a suit in the spiritual court " 
for subtraction of tithei a prohibition is granted(^), 
unless the defendant admits the modus, or per- 
Ddits that court to proceed to sentence^ in which 
case it will be too late for a prohibition ; the 
distinction being, that, after a sentence^ there 
can be no prohibition pro defectu triationis, 
whereas it is .never too late pro defectu juris- 
acUoms. (^) 

On the other hand, in disputes between eccle* JurudTction 
siastical persons or their servants, in all cases rda- t^^ I^m!' 
tive to the subtraction of tithes, and in ordinary 
clEises between spiritual persons and laymen, where 
ibe right is not controverted, the spiritual court 
has jurisdiction, and may compel the payment of 
them. C) So where the right comes under dis- 
cusssion between two ecclesiastical persons, as 
between the parson and the vicar, in the same 
parish of tithes due of common right, there the 
spiritual court has cognizance of the matter, 
and will not be oasted of its jurisdiction. (^) 
But if the right to certain tithes, or a portion of 
tithes, is controverted between two clergymen 
who came into their churches by several patrons. 



(*) ClarkeT,Ptow8e,lAtch. 
210. 9 Vol. Ld. Bacon's W. 
586, Anon. 1 Vent. 88. S74. 
BrendiT. Trask, 10 East, 848. 

(*) jQffley T. Whitdudl, 
Btmb. 17. Darby y. Coaena, 
1 T. R. 552. 



(S) 2 Inst. 489, 49a Stat. 
1 R. II. c. 18. Rot. Pari. 
No. 118. Owm. 7. 1566. 

(*) Hickes t» Broud, Owm; 
$&!• Orakav.Taylor^lSbiL 
87. 
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in that case it has no power to determine th^ 
right to the tithes, if they amount to a fourth 
part of the yearly value of the church. Q 
Where, however, the dispute is between two 
parsons, to which of. them the tithes belongs 
whether to the one by parochial right, or to 
the other as a portion belonging to his rectory 
by prescription, both claiming by present- 
ation under the same title, so that the right 
of patronage does not enter into the ques- 
tion, it may be determined by a suit in the 
ecclesiastical court, and this suit is called a 
spoliation. (^) 

So suits for the refusal to set out tithes C)» 
for tithes after they are severed, if subtracted by 
the owner (^), for disturbance in the way when 
carrying tithes from the field (*), for a refunl to 
let the tithe^wner come by the usual way aftef 
they are set out, where the right of i^y is notio 
question (*), whether they belong to the pamon 
or the vicar (J), by a paiBon against an imprOf 
priator, being a layman, whether they are greit 



C) Degge, ch. S6. 87lH 
SB Hen. VL 21. Stat. Cir- 

(') i>^gge, dL as. S09. 
WHeB.VI.21. 
(>)- Gsl9 r. Bwsr, 1 Com. 

(*) Blackwehi case, Cro.. 



£1. S4i. Leigh r. Wood, Cra^ 
El. 607. 
{*) SUiejricIUMrf, Gip^m 

4ea 

(<) Jlnmi, liBiibt.l06.^an. 

C) Dnitoa JT. aoitli, i 

BnkL157. ScvelandWoo 
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or small tithes (^), ibr oblations and obveiitioiis» 

unless nothing is due for them by custom (^)f are 

all of ecclesiastical cognizance. But» in general, 

irhenever the right is disputed, whether the 

iithe is due or not» it cannot be determined in 

the ecclesiastical court, but must come before 

-ihe courts of common law, as such question 

^iffects the temporal inheritance, and the deter- 

.snination must bind the real property. (*) So, 

^vrhere a modus is set up and denied (^), fraud 

or covin complained of (^), a deed insisted 

"upon (^), or any other matter properly triable at 

«:ommon law, or where the verdict of a jury is 

:aiecesary, it cannot be decided by the ecde- 

^siastical oourt 

By the statutes S7 Hen. VIII. c 20., and 
Hen. VIIL c. 7*» on information made by the 
rdinaiy for contempt of the defendant in a 
^cause, any of the king's council, or two justices 
^f the peace, may attach the defendant, and com^ 
him to the next county gaol, unUl he finds 
^^lureties to give obedience to the process, and 
I^erform the sentence of the eccesiastical court. 
^WVnd by the stat. 2 & 3 Ed. VI. c. IS., if the 



(') 6 Com. Dig. tit. Vro- 
^Xiibition, G. 6. 

(*) 6 Com. Dig. tit. Fro. 
C2.ll. 

(s) S BL Com. 88. 

(^) Hacket y.Fimiey, Gwm. 
661. Bunb. 176. Salmon y. 



Rake, Gwm. 1S6. Bunb. R. 
176. 

(') Stebs, V. Giodloofc, 
Moore, 913. Gwm. 158. 

(^) . Cheef eman. v. Hoby, 
WiUesJL68a 
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defendant does not obey the sentence, the eccle- 
siastical judge may excommunicate him, and in 
case he continues so forty days after publication 
in the parish church where he dwells, may sig« 
nify it to the Court of Chancer}', and pray pn^ 
cess against him. Q) 



SECTION n. 



In the Courts i^ Equity. 



quer 



Juritdictioii The Court of Chancery has ever exercised an 
of Chancery undoubted jurisdiction over tithes (^), and be- 
-" "-.che- cause they were always a part of the possessions 

of the Crown, the Court of Exchequer natunlly 
claimed a jurisdiction over them^ and, as appeals 
from the earliest reports and records of law 
upon the subject, has uniformly exercised 
that juris^ction — one reason probably that suite 
for tithes have been, and still are, most frequootly 
brought in that court. (*) 

Another reason why the Court of Exchequer 
now has chiefly the cognizance of tithe suits, is 

(«) S Com. Dig, Tit. Dis. (») Travis v. Oxton, Gw». 
M. 4. Bex. Y. Owen, 4 Bur. 1084. 1 IntU 159. s. s- ^' 
209S* Ed. 17. 

(*) Anon. ^ Freem. 27. 
Gwin.527* Windham v. Nor* 
ris, Gwm. 196. « 
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t:he manifest ease and convenience of the suitors, 
^hose rights so frequently depend for proof upon 
^he records of the court deposited in its various 
offices, and particularly in the King's Remem- 
Ibrancer's OflSce, Treasurer's Remembrancer's 
Office, Augmentation Office, and Auditor's 
Office; these records being more familiarly 
Tcnown to the several persons in M^hose custody 
^hey are deposited. (*) 

A bill in equity may be filed for the subtract Of a bill in 
^ion of tithes, however small the value of ,the g^^on * 
tithes may be (^) ; though, where it appeared to of tithe. 
4he court that the* defendant had paid all his 
tithes to the plaintiff, except for six calves, for 
«ach of which, by custom, only a halfpenny was 
due, Hm being so minute,, the court declared 
1:he bill to be vexatious, and dismissed it Q) 

4 

• 

As Courts of Equity never assist in recover- Treble value 
xng penalties, nor in compelling discoveries of ^^^^'^^^^^ 
forfeitures, the double or treble value of the equity, 
^thes subtracted cannot here be enforced, and it ^ 
is usual in bills to wave the penalty expressly, and 
p)ray an account of the single value of the tithes, 
though the accuracy of former times has been of 



(^) Fowler's Pr. of Exch. 5. 

(*) Lewis V. Griffith, Gwm. 
"7%. Anon, Bunb. 28. 



(s) Griffiths V. Williams, 
Gwm. 549. 
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late relaxed, and an express waver is not now 
absolutely necessary. (*) 

lyties to a Where the bill is to establish a modus against 
inequi y. ^j^^ lessee of an impropriation, the owner of the 
mpropriation must be made a party, as courtswill 
not bind the inheritance of persons not before 
them (^) ; hence the vicar is a necessary party 
to a bill for tithes by the impropriate rector, 
against an occupier, when the defence made is 
that the tithes in question are payable to him. (') 
In a bill for a portion of tithes in a neighbour- 
ing parish, the vicar of that parish must be a 
party (*), and a bill for tithes, by the bishop and 
sequestrator, during the incapacity of the incum- 
bent, has been dismissed for want of making the 
incumbent a party. (*) So in general whenever 
a want of parties appears on the face of a bill 
that deficiency is a cause of demurrer. (*) 

A sequestrator cannot bring a bill alone for 
tithes, as he is bailifi^ accountable to the bishop, 
and has no interest (^), and a lessee of tithes by 



(«) Wools V. Walley, 1 
Anst. R. 100. Gwm. 1S83. 
Anon. 1 Vern. R. 60. Gwm. 
523. 

(*) Glanvil v. Trelawney, 
Bunb. 70. 

(5) Daws V. Benn, 1 Jac. 
and Walk. 513. 



(*) Baily v. Worrall, Bunb. 
115. 

(^) Bishop of London v. 
Nicholls, Bunb. 141. 

(<s) Wych V. Meal, 3 P- 
Wms. R. 310. 

(^) Berwick v. Swanton, 
Gwm. 537. 



Ch. V. § 2.] Bill in Equity. 21 1 

parol must make the impropriator a party Q\ al- 
though a bill by the lessee qf a rectory for three 
lives, who had made a derivative lease for tithe in 
kind, to establish a custom may be brought, 
notwithstanding the tithes are out in lease, as 
such a bill prevents collusion between the 
lessees and occupiers. (^) A rector and vicar 
cannot join in one biU, and suggest different 
moduses, because the inheritances are several 
and divided. (*) 

It is sufficient to show a title to the rectory, Evidence, 
without proving the receipt of tithes (*), the 
right of which is incident to the right of the 
rectory (*) ; nor is it here necessary, as at law, 
to hold a parson or vicar to the proof of his 
admission, institution, and induction. (*) But 
a vicar must either show himself entitled by 
endowment, or give such evidence of long 
possession, that the court may presume the 
vicarage was lawfully endowed. (J) A lay 
impropriator must show in whom the fee is 
vested (®), and state generally that he is entitled 



(*) Henning V.Willis, Gwm. 
898. 

(*) The Archbishop of 
York V. Sir Miles Stapleton, 
Gwm. R. 772. 

(5) Anon, Gwm. 472. 

(*) Charlton v. Charlton, 
Bunb. 325. 

(^) Button V. Honey, Hardr.' 



130. Stone v.Lijdlowe, Hardr. 
321. 

(<5) Woodcock v. Smith, 

Bunb. 25. 

f ) Twise V. Blount, Hardr. 
328. Barsdale v. Smith, Gro. 
El. 633. 

(«) Penny v. Hoper. Bunb. 

115. 
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to the tithe (^), but need not set out in his bill 
a title under the crown, and derive it down, 
though, if he does set out such title, it must be 
proved as set forth Q) ; and, in general, what- 
ever is essential to the rights of a plaintifi^ and 
necessarily within his knowledge, should be al- 
leged positively and with precision. P) 



Evidence 
must be 
founded on 
some allega- 
tion on the 
record. 



It is also most material in equity pleading, 
that all the evidence intended to be relied on at 
the hearing, should be founded on some allega- 
tion distinctly put on the record, of the fact 
which it is calculated to support, or otherwise it 
will : not be admitted on the hearing. Thus 
proof of a declaration by the defendant that he 
would endeavour to prevent the tithe-owners 
from getting their tithes, was rejected because 
the plaintiff had not in his bill charged such de- 
claration to have been made by the defend- 
ant. (^) 



Of the 
answer to 
bill in equity. 



The defaidant, in his answer to a bill for 
tithes, should meet or traverse all the material 
parts of the bill, though it will be sufficient for 
him to set forth such a statement as will in- 
form the plaintiff of the general nature of the 
case intended to be made. (*) 

V. BoltODy 



(*) Lowther v. 
Gwm. 1120. 

{*) Leigh V. Maudsley, 
Gwm. 703. Bunb . R. 296. 

(J) Mitford on PI. 33. 



(♦) Hall V. Maltby, 6 ft. 
R.240. 

(^) Baker v. Athill, 2 Anst. 
R. 491. Ward v. Shepherd, 
SPtice, 619. 
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The answer must be neither double, manifold, Must be con- 
nor uncertain, as a court will not permit two ceruin.^ 
different defences quite inconsistent, on the same 
record. Thus where a defence has been placed 
on tHe footing of a composition real, the ground 
cannot be shifted,' and a modus relied on.(') 
Greater latitude is allowed in laying moduses in 
answers than in bills, but they must nevertheless 
not require other evidence by way of explana- 
tion ; hence an answer to a bill for tithes, set- 
ting up a modus without stating for what tithable 
£irticles the modus is laid, is a substantial omis- 
sion and defect, which no evidence can sup- 
ply. (^) On the other hand, if an exemption is 
pleaded, for lands as having belonged to a dis- 
solved priory, and it is proved they belonged to 
a. free chapel, as the defence is good insub- 
3tance it will be sufficient. (^) 

Although the statute of limitations cannot be Statute of 
pleaded here, the defendant as to the tithe cannot be 
feeing in the nature of a receiver (^), yet V^^^^^* 
length of time isof itself a sufficient ground to 
x-efuse an account, if the party entitled to the 
1:itbes had the legal estate, and was under no 
c3isability, for in this case, as in others where a 



(') Ward V. Shepherd, 
3 Price Rep. 608. WoUey v, 
Xiadfield, 3 Price Rep. 210. 

(*) Bourke v. Isaac, 2Pr. 
Bcp. 299. 



(») Ward V. Shepherd, 3 Pr. 
Rep. 620. 

(*) Marston v. Cleypole, 
Gwm. 674. Dean and Chap- 
ter of Westminster v. Sir T. 
Cross Bunb. R. 60. 
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person is apprized of his right, and does not as- 
sert it in proper time, he loses the right. Q) 
Hence the court have dismissed, with costs, a 
bill seeking an account for tithes accrued more 
than six years before the filing of the bill. (^) 



Where a 

modus 

pleaded. 



In equity no 
venue is ne- 

V 

cessary. 



Where a modus is pleaded, the defendant must 
in all cases set out the quantity and value of 
the tithe, as he may die before they go to an 
examination, and the tithes lying only in the 
personal knowledge of the party, there would be 
no means of getting at the particulars (®) ; but 
where the plaintiff insists on a modus, though 
the modus be not proved in the manner in 
which it is set out in the bill, yet if the de- 
fendant admits that there is a modus, and the 
difference between him and the plaintiff is only 
as to the extent of it, the court will direct an 
issue at law to try how far it does extend, with 
liberty for the judge to indorse the^o^tea. (*) 
If the plea is that the defendant had annually 
compounded with the plaintiff in lieu oftithesf, 
it is not necessary to set out the time, when, 
or place where the agreement was made, for in 
a plea of setting out tithes there is no obli- 
gation to state when or where they have been 



(*) Monoux V. Shish, Gwm. 
1582. Mede v. Norbury, 
2 Pr. R. 366. 

(*) Garrard v.Shollar,Gwm. 
1045. 3 Wood's Dec. 415. 



(3) Gumley v. Fontleroy, 
Bunb. 60. 

(*) Laithes v. Christian, 
Bunb. 340. 
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set out, and in general in Chancery pleadings no 
venue is necessary. (*) 

v^ An inaccuracy in an answer in stating the de- Inaccuracy 
fence may generally be remedied by an endorse- ^0^^.^*^ 
ment on the postea^ as considerable indidgence medied. 
is shown in setting forth the defence ; though . 
the defendant is not to lie by in his answer, and 
give a blind description which the plaintiff can- 
not meet, but must use a fair* and reasonable 
precision in the description of the lands covered 
lyy the modus. Q) Where several defences which 
a.re consistent are insisted upon, and a general 
exemption is undertaken to be proved, if that 
fstils, the defendant cannot have the benefit of 
t:he other point. Q) So if different moduses for 
the tithes of different articles are insisted upon 
in an answer, they must be pleaded specially, as 
one modus cannot be pleaded distributively for 
the tithes of different things. (^) 

In laying a modus as a defence, it is not ^ describing 
necessary to state exactly the number of acres, amoduswhat 
the object being simply to ascertain the land ; gufficienu 
if that-object is attained by other means, the end 



(*) Mytton V. Harris, 
Wight. R, 111, 

(») Wood V. Wray, 3 Anstr. 
838. Gillebrand v. Scotson, 
1 Daniel's Hep. 27. 

P 



(5) Leigh V. Maudsley^ 
Bunb. 297. 

(♦) Turton v. Clayton, 

Bunb. 80. 
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18 answered (*), nor will a variation by the wiC^ - 
nesses in the description of the land vitiate 
modus, provided they agree in pointing out th 
particular land covered by it, which is known 
them, and capable of being described* (*) Thus 
in establishing a modus for ancient orchards, th 
quantities and boundaries of the orchards nee 
not be stated ; the name of an orchard is in th 
nature of the description of the thing, and the 
mere inspection will help to ascertain what is an 
ancicSnt orchard. Q) A modus indeed for every 
garden and orchard, in lieu and full satisfaction 
of the tithes of all tithable matters arising there- 
from, without stating them to be ancient gardens 
and orchards, has been recently dedded to have 

been described with sufficient accuracy. (^) 

  # • .  

Nevertheless, in claiming an exemption by 
reason of a modus, there must be some descrip- 
tion of the estate^ to which it applies, so that it 
may appear with (Certainty what the lands are in 
respect of which the exemption is claimed ; as 
if it be an ancient estate it must be named (*), 
or when the land is only a part of a large por- 
tion covered by a general modus, it is insuffici- 



C) Vyse V. Duntze^ Gwm. 
1124. 

(*) Markham v. Huxley, 
Gwm. 1499. 

(J) Scott V. Allgood, Gwin. 
1371- Prevost v. Bennett, 
2 Price Rep. 272. 



(^) Blackburn v. Jepson, 
17Ve8,47S. Bunb.R.57. 

(0 Wood V. Wr^y„ 3 Anstr. 
R. 838. Croft v. Ayer and 
Bailey, Gwm. 1325. WoUey 
V. Hadfield, 3 Pr. R. 21 a 



Ch. V. S 2.] Answer to Bill in Equity. 217 

ent to describe the particular part only, but the 
whole of the land over which the modus extends 
must be pointed out } for notwithstanding so 
much exactness of description is not necessary 
in an answer as would be requked in a bill, yet 
it must necessarily state something by way of de- 
scription of the particular lands claiming to be 
covered by the modus set up. Q) So it is bad if 
the prescription as laid is larger than that proved 
by the evidence (^) j and moduses introduced 
by stating that they are payable by the occu- 
piers in lieu of tithes, within and throughout 
the parish (except the occupiers of several other 
farms and lands) not otherwise described than 
by their names, are ill laid for uncertainty. (*) 

So, in establishing a farm modus, setting out 
the abuttals of the farm, and stating that the mo- In establish- 
dus had been immenrorially paid, without ex- ^^^? *^ 
pressly calling it an ancient farm, or using any J^ecSL' fo™ 
precise form of words, has been held suffici- ^^^ "^- 
ent. (*j A bill for establishing a modus requires 
greater accuracy than an answer. Tlius a bill 
to establish a modus for every ancient farm, but 
not setting out the abuttals of each, was dismis- 



(') Per Richards, C.B. Gil- 
lebrand v. Scotson, 1 Daniells 

R.27. 

(») Driffield v. Orrell, 6Pr. 
R. 3294 [ J, 



(J) Wright V. Southwood 
and others, 5 Pr. R. 607. 

(♦) Lord Stawell v, Atkins, 
2 Anst. 564. 
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sed, although it stated that the whole parish 
consisted of ancient farms. Q) Yet if it appears 
that a pecuniary payment has been made for any 
sort of tithe, the court will help an imperfection 
in the manner of setting out the modus, and put 
an available sense upon the words. (^) And in 
a bill to establish a contributory modus, all the 
persons liable to the contribution need not be 
. made parties. (^) So where a modus is set up 
as a defence to a bill for tithes, and the modus 
is incorrectly laid (^), or where it appears from 
the evidence in the cause that there is probably 
a good ground for opposing the plaintiff's 
claim, though the defendant has mistaken it, 
the court will permit him to amend his answer. (^) 
In general, however, in insisting on a parochial 
modus, it is advisable to state to whom . it has 
been paid, and the particulars of those lands in- 
tended to be covered by it. (^) And a modus 
of two pounds eight shillings and a penny for 
certain tithes within a township, the occupier 
of each farm or tenement, within the said town- 
ship respectively, paying his rateable proportion 
is bad for uncertainty, even in an answer, being 
both defective in form and substance j for it 



(*) Scott V. AUgood, 1 Anst, 
16. 

(*) Mallock V. Browse, 
Gwm. 905. 

(3) Scarr v. Trinity College, 
3 Anstr. R. 768. 



(*) Prevost V. Bennett, 1 
Price R. 236. 

(^) Phillips V, Gwjoine, East 
T. in Exch. 1779. Maggridge 
V. Hodgson, 2 Anst. R. 44*3. 

C*) Coggan V. Ld.Lonsdale> 
Gwm. 1404. 
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neither states by whom it is payable, nor the 
respective contributions of each individual to- 
wards making up the afnount within them- 
selves, nor to whom the owner of the tithe was 
to resort for his remedy in case the payments 
were resisted. (*) It may be observed, also, that 
where a party appears to have failed in estab- 
lishing a modus by mismanaging the suit, a de- 
cree may be made without prejudice to the right, 
as it is consonant to practice to add a declar- 
ation to that effect, in order to prevent obscurity 
and future difficulty. Q) 
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1 
It was formerly supposed, and indeed there are Day of pay- 
many old cases to support the doctrine, that in ™^"^ ^^^ 
, an answer to a bill for tithes, it was absolutely stated, 
necessary to express the day of payment of a 
modus insisted upon. (^) Subsequent decisions 
have overruled this doctrine, and it has been 
thought too nice to require the proof of a par- 
ticular day. (^) Indeed the court has established 
a modus, though proved to be payable on a dif- 
ferent day than that stated in the bill, and a 



(^) WoUey V. Hadfield, 
3 Pr. Rep. 210. 

(*) Lake v. Skinner, 1 Jac. 
ana Walk. R. 21. Ferrers v, 
^ellatt, 4. Wood's D.334. Salt 
^- Swaine, 3 Wood's D. 207. 

C^) Goddard v. Keeble, 
^^nb.R. 105. Pembertonv. 



Sparrow, Bunb. R. 105. Phil- 
lips V. Symes, Bunb. R. 171. 
Goodwin v. Wortley, Gwm. 

715. 

(*) Richards v. Evans, 1 
Ves. 40. Goddard v. Keble, 
Bunb. R. 105. Gwm. 631. 
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defendant declining an issue in such a case was 
allowed his costs. (*) 



May be , 
proved by 
depositions. 



But must be 
alleged in a 
cross bill to 
establish a 
modus. 



Where no day of payment was alleged in an 
answer to a bill for tithes, the defendant was 
permitted to prove the day by depositions, and 
thus to supply the court with that evidence which 
might enable thiem to direct an issue. (^) In 
this case a distinction was taken, that though 
no day for the payment of a modus was laid in 
an answer, the day might be supplied by the 
evidence, so as to be a foundation for the court 
to direct an issue, but, in a cross bill to establish 
a modus, the day must be expressly alleged \ 
and it should also be stated by whom (*), to 
whom (*), and for what tithes Q') the modus is 
payable. 



If lands in- 
sufficiently 
described, 
plaintiff 
should ex- 
cept to the 
answer. 



And in general, if the lands for which an ex- 
emption from tithe is claimed are not sufficiently 
described, the plaintiff should except to the 
answer of the defendant, and obtain a more 
particular statement, so as to enable him to meet 
the defence by evidence ; but if he does not 
do so, he waves his objection, and cannot turn 



(*) Anderton v. Davies, 
Gwm. 1268. 

(*) Gibb V. Goodman, Bunb. 
328. 

(5) Cart V. Ball, 1 Vez. 3. , 



(*) Coggan V. Lord Lons- 
dale, Gwm. l^O^. 

(*) Bourke V. Isaac, 2 Price 
Rep. 299. Gwm. 1404. 



Ch. V. S 3.3 Jurisdiction of Courts of Common Law. 9X1 

the defendant round upon that point at the 
hearing. Q) 

I 

Where a decree for costs has been general, Costs, 
one defendant, who; has survived his co-defend- 
ants, cannot procure an order of court that the 
costs should be apportioned, so as to relieve the 
survivor from the effect of such decree. Q) 



SECTION III. 

In the Courts of Common Lcm. 

There are various modes in which the tem- Jurisdiction 
poral courts exercise their jurisdiction over ^*.*"®c®^^t« 
tithes. law. 

First, the courts of Westminster-hall, having 
a general superintendence over all other courts, 
will grant a pohibition to stay proceedings of 
an inferior court, either pro defectujurisdictionis, 
pro defectu triationis, or for proceeding as the 
law of the land does not warrant ; and if the 
judges or parties proceed notwithstanding the 
prohibition, an attachment may be issued, or an 



(0 Foxcroft V. Paris, Gwm. | (») Michel v. BuUen, 6 Price 
1529. R.87. 
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action upon the case brought against them. (') 
It is in the discretion of the court to grant or to 
deny the writ of prohibition, as may appear to 
them according to the truth of the surmise or 
otherwise (^) ; and this writ immediately prohi- 
bits the court from holding plea, and the parties 
from proceeding on matters where the court 
has no jurisdiction, as well after judgment and 
execution as before. (®) 

Mode of In obtaining, prosecuting, and defending pro- 

m prohiwP hibitions, the party aggrieved in the court below 
tion. applies to the superior court, setting forth, in a 

suggestion upon record, the nature and cause of 
his complaint ; upon which, if the matter alleged 
appears to the court to be sufficient, the writ of 
prohibition immediately issues, commanding the 
judge not to hold, and the party not to prosecute, 
the plea. But sometimes the point may be too 
. nice and doubtful to be decided merely upon a 
motion ; and then, for the more solemn determi- 
nation of the question, the party applying for the 
prohibition is directed by the court to declare 
in prohibition, that is, to prosecute an action by 
filing a declaration against the other, upon a 
Supposition or fiction (which is not traversable), 



(M Bui. N. P. 218. Wood's 
Inst. L. E. 570. 

(') Parish of Aston v. Castle- 
brimidge Chapel, Hob. R. 66, 
Sergeant Morton's case, 1 Sid. 



a. 65. lKeb.R.190. Het. 
R. 48. 

(3) 2 Inst. 602. Leman v. 
Goulty, 3 T. R. 3. 
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that he has proceeded in the suit below, not- 
withstanding the writ of prohibition ; and if, 
upon demurrer and argument, the court shall 
finally be of opinion that the matter suggested is 
a good and sufficient ground of prohibition in 
point of law, the judgment with nominal da- 
mages shall be given for the party complain- 
ing, and the defendant, and also the inferior 
court, shall be prohibited froih proceeding any 
further. 

On the other hand, if the superior court shall Writ of con- 
think it no competent ground for restraining the 
inferior jurisdiction, then judgment shall be 
given against him who applied for the prohibi- 
tion in the court above ; and a writ of consult- 
ation shall be awarded^ so called, because, upon 
deliberation and consultation had, the judges 
find the prohibition to be ill founded, and there- 
fore by this writ they return the cause to its 
original jurjisdiction, to be there determined in 
the inferior court ; and, even in ordinary cases, 
the writ of prohibition is not absolutely final 
and conclusive j for though the ground be a 
proper one in point of law for granting the 
prohibition, yet if the fact that gave rise to it 
be afterwards falsified, the cause shall be re- 
manded to the prior jurisdiction. (^) 



(^) 3 Bl. Com. 113. 114. 
Croucher v. Collins, Saund. 



1 36. a. 1 . Vid. Degge, c. .26. 
387.. 
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C.7. 



Secondly, at common law, no action would lie 

for the subtraction of tithes, the remedy being 

S2Hen.vnL only in the spiritual courts* Q) ^^* ^7 ^^^ 

statute 32 Heii. VIIL c. 7* it is enacted, that 
any persons having an estate of inheritance, free^ 
hold term or interest in tithes, and being dis- 
seised or otherwise kept or put out of possession 
thereof, shall have such remedy in the temporal 
courts for recovering the same, as the case may 
require, in like manner as they may for lands, 
tenements, and other hereditaments. By force 
of this statute, tithes have at present all the 
incidents belonging to temporal inheritances (^) ; 
when in the hands of laymen, tliey are accounted 
assets ; husbands are tenants by courtesy, and 
. wives endowed of them, and they have other 
incidents belonging to temporal inheritances. (^) 



2 & 3 Ed. VI. 

c.lS. 



The remedies by action on the statute S and 
3 Edward. VI c. 13. have been in some degree 
already stated in a preceding chapter. The 
usual mode of proceeding on that statute is by 
action of debt, which may be brought in; any of 
the king's courts, for predial tithes, such as are 
capable of being set .out, both great and smaOf 
at the suit of the party grieved. (*) Hence debt 



(*) Holden v. Smallbxooke, 
Vaugh. R. 195. Bish. of Win- 
Chester's case, 2 Rep. 44. 

(») Selw. N.P.I 189. 

(^) 1 Inst. 159. a. 



(*) Per Macdonald, C.B. 
in Scarr, v. Trin, Coll. 3 Anstr. 
R. 760. 9 Vin. Abr. Tit. 
Dis. G. 6. Beadle v. Shennan, 
Cro.E1.608. 2 Inst. 650. ' 
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for not setting forth tithes may be brought by 
the rector (^), his lessee or lessees (^), by an . 
impropriator or his lessee, though a layman (•), ' 

by a person farming the tithes of the rectory and 
the vicarage, where both titles, and all or part 
of the tithes of the rectory and the vicarage are 
united in him (*), by tenants in common, who 
should join as plaiiitifTs Q\ by executors, though 
not against them (^), and by any person entitled 
to the tithes ^t the time of severance, at which 
period the tithe-owner's right immediately 
accrues. 

The proper form of action for the non- Action for 
feasance, or not carrying away tithes, is by an awaytiSesf 
action on the case, and trespass cannbt be sup- 
ported. Q Where there is a composition in lieu 
of tithes an action for debt or assumpsit is sus- 
tainable, and on a lease for tithes ejectment will 
abo lie.(®) 



(OPhilUpsv. Kettle, Hard. 

173. 
(*) Champernon v. Hill, 

Cro. Jac. 68. Dagg v. Pen- 

kievon, Cro. Jac. 70. 

(») 3 Com. Dig. Tit. Dig. 
M. 11. 

(*) Day V. Peckwell, Moore, 
915. 

(*) Cole V. Bunbury, 1 Sid. 
48. Greenwood's case, Clayt. 
:28. 

{^) Mr. J« Moreton's case, 



1 Vent. 30. Holl. v. Bradford, 
1 Sid. 88. Weekes v. Trussel, 
1 Sid. 181. Moreton v. Hop- 
kins, 2 Keb. 502. Sed vid. 
contra, anon, 1 Yem. R. 60. 

(7) Williams v. La^ner, :8 
T. R. 72. Shapcott v. Mug- 
ford, L4. Raym. R. 187. 

(8) Dean and Chapter of 
Windsor v. GcTver, 2 Saund* 
R. 304'.(") Baldwin v. Wine, 
Cro. Can 301. Camell ,▼. 
Clavering^ Ld» iUtym. R^76&. 
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Fh>ceediiig8 A plaintifi' in an action on the statute of 2 & 

If tte plS- ^ ^^- ^^* ^- ^^-^ ^^^ ^^* setting out tithe, must 
tiff on the prove himself' entitled to the tithe, the taking 

SftS^ VL *^"^y *^y *^^ defendant, and the value (^) j but he 

need not make any special title to the tithes, or 
show any deed to maintain his right to thenu 
It is sufficient to allege generally that he is 
rector, proprietor, farmer, or portionist, without 
specifying by what title ; for this is a personal 
action, grounded merely upon a contempt against 
the statute in not setting forth the tithes, and not 
for the recovery of them, although the title to 
the tithe may come in question (^) ; and if the 
plaintiff claims as parson, and the title is in 
question, he must prove his ordination by the 
bishop, his institution and induction. (') Un- 
less the contrary is shown^ the court will pre- 
sume that he has subscribed to the declaraticm 
m the Act of Uniformity in the presence of the 
bishop, &c. and read the thirty-nine articles 
within two months, and declared his assent to 
them Q) y for where an act is required to be done 
by any person, iso that the party neglecting it 
would be guilty of a criminal neglect of duty in 
not having done it, the law presumes the affirm- 



(M Bui. N. P. 188. 

nS8e!.N.P.l«ld. Pel- 
^ V. Sangsferd, 1 Vent. 196. 
M^e t. Ewer, Cro. Jae; 36£. 
BaWttgtonv. Matthews^ Ikdst. 
•MS. Ch^D^^perooD v« fiill, 



YelT. eS. Sanders t. Sand- 
ford, Gwm. 298. 

(^)BuLN.P.188b. F^'s 
EY.46& 

(*) Powel V. Milburn, 3 Wfc. 
U&. 2 BLR. 651. 



Ch.V. §3.] Ptamtif'sProieedings OH Statute, 

ative, and throws the burthen of proving the 
contrary, that is, in such case of proving a 
negative, on. the other side. (*) Fifteen years 
possession is primdjhcie evidence of a regular 
induction, and the payment of tithes by a de- 
fendant is alone sufficient evidence of a plain- 
tiff's title. Q) It is not necessary for a plain- 
tiff to show what estate the defendant has in the 
land, or by what title he occupies, a general 
allegation that he is occupier being sufficient (•); 
nor need he express in his declaration the dlf- 
ferent kinds of grain (^), or the quantity or loads 
of com or hay carried away (*), or thiit the stft- 
tute was passed on the second or the fourth of 
November in the 2 & 9 Edw. VI. &c. (•) j 
though the time and place when and where the 
article was carried away C^, and the value of 
the whole tithe subtracted, should be alleged. (*) 
Where the declaration only stated that tithe 
had been yielded and paid forty years before 
the statute, and there was no averment that 



4^ 



(') By Lord Ellenborotigh | 
in Williams v. East India 
Company, 3 East, 199. Monke 
V. Butler, 1 Roll. Rep. 83. 

(») Bcrryman v. Wite, 4 T. 
R. 366. Bevan v. Williams, 
3 T. R. 6S5. Chftpnian v. 
Beard, 3 Anst. 942. Gwm,. 
1482. Harris v. Adge, Gwm. 
560. Radfcrd ▼• M'lntosh, 

3 T. R. 685. Per Bullef J. 

4 T. R. 367- 



(S) Mar^'« R. 31. 

(«) 2 buit. 650. B6a41e8 yi 
Sherman, Cro. El. 613. 

(^) Safiders v. i^dford, 
Cro« Jac. 4fl7. 

(<^) Rann v. Green, Cowp. 
R. 474. Langley v. Hajfti^^ 
Moore, R.3021 Owen v. Evans, 
2Keb.S4. 

(^) Moyle Y. Ewer, Cro. 
Car. 561. 
' (8) Cfo. Jac, 437. 
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tithes were payable, nor evidence of their 
having been ever paid at all, it was held that 
the plaintiff could not recover Q) ; but had it 
stated that the tithes were, within forty years 
next before the statute, of right yielded and pay- 
able, and yielded and paid, evidence that the 
land had always been remembered to be in 
pasture, and had never within living memory 
paid any tithe, is not sufficient to defeat the 
action (^) ; so where it was stated that the tithes 
were granted, yielded, and paid, and were of 
right, due and payable, it was held the plaintiff 
need not prove that the article was cultivated 
on the land before the making of the statute, 
but it lies on the defendant to prove that it was 
not. (^) The declaration should 9how that the 
defendant made no agreement with the plaintiff 
for the tithe before he carried it away (*), and 
that the defendant was one of the king's subjects 
at the time of subtraction, unless it alleges that 
he was occupier of the land at that period, in 
which case it will be inferred that he was one of 
the king's subjects. (*) It has been stated that 
an action on this statute lies only for predial 
tithes : hence, where the plaintiff declared as well 
for predial tithes as for tithes of lambs and 

(») Lord Mansfield V.Clarke, J (*) Dagg v. Penkeyon, Cro. 
5 T. R. 264. n. a. I Car. 70. Alston ^. Buscough, 



(») MitcheU v. Walker, 5 T. 
R.260. 

(>) Hallewell v. Trappes, 
2Bos.&Pul. N.R.17S. 



Carth. R. SO*. 

(^) Kipping V. Swayne, Cro. 
Jac. 324. Phillips V. Kettle, 
Hard. 173. 
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wool, the jury upon the trial finding for all, as 
well for those that would, as those that would 
not sustain an action, an exception being taken 
after verdict, judgment was arrested. Q) It is 
sufficient to state the single value of the tithes, 
though, where the treble value is set forth, a mis- 
take in computing it will not vitiate (^), for there 
is a difference when an action is grounded upon 
a specialty, or upon a contract for a sum ceiiain, 
or upon a statute which gives a certain sum for a 
penalty, which must not be varied from: but 
when the demand is of an uncertain sum, and 
the recovery not according to the demand in the 
declaration, though according to the verdict, the 
variation from the just valuation is immaterial. (') 
Where there has been any agreement for a com- 
position, the plaintiff, if he sue for not setting 
out tithes in kind, must show such composition 
to have been discharged by six months regular 
notice expiring at the end of the year, as already 
stated. (^) If he sues as a lay impropriator, and 
his title has never been acknowledged, as by the 
payment of rent or otherwise, it is not necessary 
to show that the rectory originally belonged to 
one of the dissolved monasteries, and was granted 
by the crown to those under whom he claims ; 



(*) Pain V.Nichols, iBrownl. 
35. SeLN. P. 1192. 
(») Sel. N. P. 1210. 
(») Pemberton v. Shelton, 



Cro. Jac. 498. More's case, 
Cro. El. 22. 

(*) Wyburnv. Tuck, 1 Bos, 
& Pol. 458. 
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but length of poe^essiop, and old deeds con- 
veying titjies, will be sufficient evidence of 
title* C) 

Froceedings The general issue in this action is nil debet Ot 
rfAe £" but not guilty has been held a good plea, C) 

fendant in 

Sc*Stute° I« wder to jy$tify himself, tho d^fyndmt way 
SftSEd.vi. prov« tMt hQ duly sat forth bis tithes, Md did 

Qdf cwry tb#m ^way, or th»t a ^trwigey cyuiied 

thtrn f^wfty ; th»t the pardon came in by simonyi 
brother matteri that makes hi9 pre^f^ntation, in- 
stitutioot or incJuctipn vpi4 C) ; but where^tbe 
«coupi0r of land has entw«4 into an i^redment 
ibr a oompofiition of tith^t iio cannot thon t^i up 
aa ia dafance to an action on§9ch agraem^nttbat 
ite incumbent was ^ImoniaoaUy pr^^nted (■) i 
and ^rooi' of tiba defandant'» forw^r aq}^nowl»(^ 
mant of tha plaintiif'i title to thQ titboipp is «iif' 
i^ent oyidofioe as againit the dafondaat » 
wncmg doan (0 ^^ ^f ^ defendant pays niraey 
info court in an action brought against him on 
t^ itatute, he cannot object to the plaintiff '> 



n Sdwift V. Bftldy, nul. 

N.P.J 88. Peake's Ev. 468. 
469. 
(•) Bawtrey v. Isted, Hob. 

219, Pu],K.P.}39a,2lQSt. 
651. 

(I) Jol\P9 f Qwa^f Cro, Bl. 

621. Wortley v. ^rpvo^. 
hain» Cro. EU 766. Cham, 



peraon v, Jaill, Moore, 9U. 
Bastard v. Hancock, Carth. 
361. 

(♦) Deggc, c. 26. 403. 

(5) nrpoteljy y. W^t*i 2 
Marsh. R, $9, 

(«) Beva» V. WiMiauoi, 3 T- 
R.6a6» PerBulter^.iaBeir- 

ryman v. Wise, 4 T, K. %6. 



title, for he thereby admits the plaintiff's right 
generally, and reduces the cause to a mere ^pies- 
tion of the amount of damages. (*) If there are 
two plaintifis, lind if the defendant oh a plea of 
nil debet proves at the trial that he made an 
agreement with one of them ('), or that andther 
person had the right to tke tithes, to whom he 
has paid them, or compounded for thetn, it k 
sufficient. C) ' 



The statute of limitations cemldnot be j^lSaded Statute of 
in bar to an action on this statute. (*) OBrit by ^^q^^^ 
statute S3 Greo. III. c. 1«7. $ 5. no aetitfh Bh^ai c. 127. §5.* 
be brought for flie recovery of any penidty for 
the not setting out tithes, nor any suit insti** 
tuted in any court of equity, dr in any eccle- 
siastical court, to recover the Viilue of any 
tithes, unless such action sftiall be brdtiglit, 6t 
such tsuit commenced, ^tMb i^^ N^«rs &om t^ 
time when sodh tithdS faeciame drtfe. 

Thirdly, by statute 7 & SW^IIL e. 6. a Recovery of 
summary method of pro^6eeding before two juis- gxceedSne 
ticeis of the peace is given for the tiwtie easy attd ten pounds, 
effectual recovery of small tithes uwdfer tfie v^ue 
of forty shillings, which value, by the 53 Geo. III. 
c. 127. § 4», is extended to any 4uth not exieted- 



(') Broadhurst v. Baldwin, 
4 Price's Rep. 58. 
(») Degge, c. 26. 403. 
(3) Bohun on Tithes, 4d5« 

Q 4 



{*) Marston t* Cl^rpoM, 
Bunb. 213. Talory v. Jack- 
son, Cro. Car. 513. 
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ing ten pounds, and includes, all n^anner of 
tithes great and small. 



Tithes, not 
exceeding 
the value of 
ten pounds, 
recoverable 
before two 
justices of 
the peace. 



By the former statute it is enacted, that all 
persons shall well and truly set out and pay their 
ismall tithes, compositions, and agreements for 
the same, with all offerings, oblations, and obven- 
tions, to the several rectors, vicars, and other 
persons to whom they are due in their several 
parishes, according to the rights, customs, and 
prescriptions commonly used within the said 
parishes respectively ; andif any person subtract 
or withdraw, or any ways fail in the true pay- 
ment of such small tithes, offerings, or com- 
positions, &c. by the space of Pwenty days at 
most after demand thereof, the person to whom 
the same shall be due may make his complaiat 
in writing (the complaint must be in writing, or 
the order for nonpayment will be bad(^),) to two 
or more justices of the peace within the county, 
place, or division, where they become due, neither 
of which justices is to be the patron of the church 
or chapel whence the said tithes arise, nor any- 
ways interested in such tithes, offerings, obla- 
tions, obventions, or compositions aforesaid. 



Justices to Sect«S. The justices, on such complaint, shall 
par^Xtep. summon in writing under their hands and seals, 
mine the by reasonable warning, every such person against 



\ (*j Rex V. Furness, 1 Str..R,264. 
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whom any such complaint is made; and after complaint, 
his appearance, or on default of appearance, the costs, 
summons being proved beibre them upon oatl^, 
the said justices shall proceed to hear and deter- 
mine the complaint ; and on the proofs, evi- 
dences, and testimonies produced before them, 
shall, in writing under their hands and seals, 
adjudge the case, and give such reasonable 
allowance and compensation for such tithes, 
offerings, &c. so subtracted or withheld, as they 
shall judge to be reasonable, and all costs and 
charges, not exceeding ten shillings, as upon the 
merits of the cause shall appear just. 

Sect. 3. Any person refusing or neglecting, On refusal to 
for the space of ten days after notice given, to S^L^^r 
pay such sum of money as on such complaint notice, con- 
and proceeding shall by two or more justices maycSstr^. 
of the peace be adjudged as aforesaid, in every 
such case the constables and churchwardens of 
the parish, or one of them, shall, by warrant 
under the hands and seals of the said justices to 
them directed, distrain the goods and chattels of 
the party so neglecting or refusing as aforesaid, 
and after detaining them by the space of three 
days, now altered by the 27 Geo. II. c. 20. not 
less than four, nor more than eight days, in case 
the said sum so adjudged, together with reason- 
able charges for making and detaining the said 
distress, be not tendered. or paid by the said 
party in the; mean time, shall and mayn^ake 
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public sale of the same, and pay to the party 
complaining so much of the money arising by 
such sale as may satisfy the said sum so adjudged, 
retaining to themselves such reasonable charges 
for making and keeping the said distress as the 
3aid justices shall think fit, rendering the over- 
plus (if any be) to the owner. 

Justices to Sect. 4. Ju Aices of peace, in the examination 
*^™*^*®' of these matters, may administer oaths to any 

of the witnesses for the better discovery of the 

truth. 

No com- Sect. 6. No complaint concerning these small 

ESJ un& ^t^^^ &c. to be heard and determined by the 
made ^ritfit^ justices, unless made within the space of two 
twQ yew* years next after the time that the said tithes, 

&c. become due or payable. 

Appeal from Sect 7» Any person finding himself aggrieved 
to^tilTses-* may appeal to the next general quarter sessions 
sions. to be he]d for that oouiity or other division 

against any judgment given by such two j ustices ; 
9ad the justices there, or the major part of them, 
shall proceed finally to hear and determine the 
matter, and to reverse the said judgment, if they 
diall see cause } and if they shall find cause to 
coi^m the judgment given by the first two 
justices of th^ peace, they shall then decree the 
Justices to same by order of sessions, and shall also proceed 
give costo. ^ gj^e such costs against the appellant, to be 
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levied by distress and sale of his goods and 
chattels^ as shall seem just and reason^le to 
them ; and no proceedings or judgment had or 
to bf bad by virtue of this act shall be removed 
or superBedett by virtue of a»y writ Q(c^twrm$ 
or other writ, upless the fitk of such tithe^i &c« 
shall be in question, 

Sect. 8f Provided, that where any peraoa eona^ where per- 
plained of for withholding my am^l tithes. &c- ^^^^^^ 
shall before the justices of the pew« to whom composition^ 
such cojpplaint iai mwdei insist upon s^ny pre^rip- *^' 
tioBi compoiitipn, or moduf deQimm4i% f^gxw^ 
ment, or title, whereby he ought to be freed from 
payment of the said iithes or other due* in 
queitui^^ and deliver the same in writing to the 
said justices subscribed by him^ and sh^l then 
give to the party complaining reeson»ble ^nd 
sufficient security, to the satiffaction of the md 

justices to pay all such costs and damage! a(b 
upon a trial at law to be had for that purpose 

in any of his majesty** eoart§ having cognj^^ce 
of that matter, shall be given against him* in ws* 
the laid prescription* wmposition or mo^w 
(kcimmdh ^hiJil not:^ upo9 the 9aid tri^l b« 
allowed i in that c^ase the laid justices <>f the 
peace shall forbear to give any judgment in 

the matter, and the person or persons so 

complaining shall be at liberty to proaecnte 
such person or persons for their s»id subtract 
iion, in any other court or courts wh»tsoeyer 
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where he might have sued before the making 
this act. 



Judgment Sect. 9* Every person obtaining judgment, or 
j&ciCbe gainst whom judgment shaU be obtained, before 
enrolled at any justice of the peace out of sessions by virtue 

quarter ses- ^^ *^^^ ^^*» ^\i2X\ cause or procure the said judg- 
tions. ment to be enrolled at the next general quarter 

sessions for the county or other division ; and 
the clerk of the peace shall upon tender thereof, 
' enrol the same, and shall not receive for the 
enrolment of any one judgment any fee or re- 
ward exceeding one shilling ; and the judg- 
ment so enrolled a«d satisfaction made by 
paying the sum adjudged, shall be a good 
bar to c(xiclude the said rectors, vicars, and 
other persons from any other remedy for the 
said small tithes, oblations, obventions, or 
compositions for which the said judgment was 
obtained. 

Justices may Sect. 12. And the justices who shall hear and 
^Texce^d- determine any of the matters aforesaid, shall 
ing lOs. have the power to give costs not exceeding ten 

shillings to the party prosecuted, if they find the 
complaint false and vexatious, to be levied in 
manner and form aforesaid. 

Double costs. Sect. 13. Provided, that if any person or 

persons shall be sued for any thing done in 
execution of this act, and the plaintiff in such 
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suit shall discontinue his action, or be nonsuit, 
or a verdict pass against him, that then, in any 
of the said cases, such person or persons shall 
recover double costs. 

By Stat. 7 and 8. W. III. c. 34. it is enacted. Suits for ' 
that where any Quaker refuses to pay or com- tithes before 
pound for his great or small tithes, or to pay justices of 
any church rates, it shall and may be lawful to 7&8W.III. 
and for the two n€j:t justices of peace of the ^' ^* 
same county (other than such justice of the c. 127.*§6.' 
peace as is patron of the church or chapel where 
the said tithes do or shall arise, or anyways 
interested in the said tithes), upon the complaint 
of any parson, vicar, farmer, or proprietor of 
tithes, churchwarden, or churchwardens, who 
ought to have, receive, or collect the same, by 
warrant under their hands and seals, to convene 
before them such Quaker or Quakers neglecting 
or refiising to pay or compound for the same, 
and to examine upon oath (or affirmation in case 
of the examination of a Quaker) the truth and 
justice of the said complaint, and to ascertain 
and state the sum due ; and by order under 
their hands and seals to direct and appoint the 
payment thereof, so that the sum ordered does 
not exceed ten pounds^ now extended by the 
53 Geo. III. c. 127. to any sum not exceeding 
Jifh/ pounds ; and, on refusal to pay according . 
to such order, any one of the justices, by war- 
rant under his hand and se^ may, levy the 
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money thus ordered by distress and sale, render** 
ing the overplus to the person distrained upon, 
the necessary charges of the distress being first 
allowed by the said justice. Persons aggrieved 
may appeal to the next quarter sessions, who are 
finally to determine the matter, and reverse the 
said judgment, if they see cause ; and if thef 
shall find cause to continue the said judgment, 
they shall then decree the same by order of 
sessions, and shall also proceed to give such 
costs against the appellant, to be levied by 
distress and sale of the goods and chattels of the 
said appellant, as to them shall seem just and 
reasonable; and no proceedings or judgment 
had by virtue of this act shall be removed or 
superseded by any writ 6f certiorari^ or other 
writ out of his majesty's courts at Westminister, 
or any other courts whatsoever, unless the title 
of such tithes shall be in question. 

Sect. 5. provides, that in case any such appeal 
be made as aforesaid, no warrant of distress 
shall he granted until after such appeal be de- 
termined. 

Of the sum- One justice is competent to receive the original 
Sstrea^ c^^^^pl^i^t^ ^^d to summon the parties to appear 

before two or more justices of the peace, as in 
the act is set forth, but the distress is limited to 
one of the two next justices. 
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This act, intended for the benefit of Quakers, i Geo. I. c.6. 
relates only to tithes and church rates ; hence 
the 1 Geo. I. st. S. c. 6. enacted that the like re- 
medy shall be had against any Quaker or Quakers 
for the recovery of any tithes or rates, or any 
customary or other rights, dues, or payments 
belonging to any church or chapel, which of 
right, by law and custom, ought to be paid for 
the stipend or maintenance of any minister or 
curate officiating in any church or chapel ; and 
any two or more justices of the peace of the 
same county or place (other than such justice 
as is patron of any church or chapel, or any ways 
interested in the said tithed), upon complaint of 
any parson, vicar, curate, farmer or proprietor 
of such tithes, or any churchwarden or chapel- 
warden, or other person who ought to have, , 
receive, or collect any such tithes, rates, dues, 
or payments as aforesaid, are authorized and 
required to summon, in writing under their 
hands and seals, by reasonable warning, such 
Quaker or Quakers against whom such com- 
plaint shall be made ; and after his or their 
appearance, or upon default of appearance, the 
said warning or summons being proved before 
them upon oath, to proceed to hear and deter- 
mine the said complaint, and to make such 
order therein as in the aforesaid act is limited, 
and also to order such costs and charges as they 
shall think reasonable, not exceeding ten shil- 
lingsy as i^on the merits of the case shall iippew 
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just, which order may and shall be so executed, 
and on such appeal, may be reversed or affirmed 
by the general quarter sessions, with such costs 
and remedy for the same ; and shall not be re- 
moved into any other court, unless the titles of 
» such tithes, dues, or payments shall be in ques- 

tion in like manner as by the aforesaid act is 
limited and provided. • 



SECTION IV. 



On Issues* 



Issues when IssUES are directed by courts of equity merely 
granted. ^^ satisfy the conscience of the court. 

Hence judges may model them into any shape 
— order evidence to be received not stricdy 
admissible — send them for further investigation 
again and again, until satisfactory conclusions 
are arrived at — and on the other hand, if satis- 
fied that the jury have drawn an equitable con- 
clusion on the case, need not allow a new trial, 
although inadmissible evidence has been re- 
/ceived by the judge at nisi prius without any 
order. (^) 



(») The Minor Canons of 
St. Pauls V. Morris, 9 Ves. 
155. Bullen v. Michel, 2 iftr. 



R. 41 8. Parsons v. Bellamy^ 
4 Pr. R. 290. Pemberton v. 
PembertoD, 11 Ves. 5S. 
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# 

If a rector who has a primd facie title to the To a rector 
tithes of a parish stieSy and a modus or any ex- ***"*' 
emption is set up by the owner or occupier of* 
lands against him, it is an established rule in 
courts of equity that the rector has a right to 
have the question tried on an issue, before a jury 
in a court of law. (') 

This right, however, is not extended in favour Right, not 
of vicars, who are by no means entitled to issues vic«^ ^ 
as a matter of course. Q) ^ . 

In questions between rectors and vicars, the As betireai 
former cannot claim an issue as a right, which is ^^7 ^ 
granted or not according to the instrument by 
which the vicar is endowed, or the proof adduced 
by him of perception, as founding a presump- 
tion of an anterior endowment. Q) 

On the same principle, when there is one Between dif* 
common law right opposed to another, and de- ^^^^to tiSKw. 
fendants satisfactorily prove their title to tithes 
by long enjoyments, grants, deeds, family set- 
tlements, old leases, or otherwise, a plaintiff 
relying entirely on his rectorial right, and pro- ' 
ducing no evidence to impeach the defendant's 



(*) Williams V. Price and 
others, 4? Pr. R. 156. 

(*) Per Richards, C. B. In 
Fetch V. Dalton, 6 Pr. R. 2S9. 

(5) Per Richards, C.B. In 



Dorman and others v. Curry 
and others, 4? Pr. R. 1 14?. Par- 
sons V. Bellamy, Cridland, and 
others, 4* Pr. R. 200. Petch 
V. Dalton, 6 Pr. R. 238. 
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case, is not entitled to an issue (0, which will not 
te directed where there is merely oath against 
oath ; for the rule of equity is, that if the answer 
contains a positive denial to the case stated in the 
bill, and it is cohtradicted only by a single 
witness, there can be iio decree against a de- 
fendant. 



In ufjfeifnni 

where wib 
disputed, 
that issues 
generally 



It is in uncertain matters of legal right — 
where there are reasonable doubts thrown on 
certain facts, such as the uniformity of alleged 
payments ; customs sought to be established ; 
fiirm moduses claimed ; more than common law 
rights demanded, or fraud charged ; that the 
conscience of the Court seeks for further in- 
fbrmation, and issues are in general granted. C) 

Thus a court will not decree in favour of a 
rector claiming titheS in kind t)f lands not within 
his parish, for which he has, durihg many years, 
received a money payment by way of composi- 
ti6n, not insisted on by the defendant as a modus, 
without a previous enquiry at law bin an issue, 
tehether the plaintiff is entitled to any and what 
tithes as a portionist, his cldim not being within 



(*) Scott V. Airey, Gwm. 
1174. Strutt V. Baker, Gwm. 
14lil0. Baiierv.B^er,¥%ht. 
R.m Wlmot, Cl. V. Kel- 
l^ly and others, 1 Dan. R. 
Irt. 5 Pr.R. 855. 

(») Drdte V. Smith, 5 Pr. 
R.S69. Leathes v.Newitt, 



45Pr.R.355. De Whelpdale 
v.Milbum, 5Pr.485. BuUen 
V. Michel, 2 Pr. R. 399. Tra- 
vis V. Oxton, Gwm. lOSS, 
Morgan v. NeviHe, Gwm.^ 
1046. Gwavas v. Kelynaqk, 
Gwm. 691. Bcfyn y. EIHs, 
8unb.R.139. 



acctto 
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the niddgtii^ed common law right of Y6€ton(^). 
So where one class of wltnesies charge parti« 
calar Indtances of fhiud in setting out titbei^ and 
another class meet these ehaiges by general A^ 
legations of fairness^ an issue probably would b# 
directed. C) 

All customs must be stated with accuracy Custonui 
and precision (•) ; and being in their tiatwt S^*^ 
entire, all the parts must be taken togethw^ rstely. 
as a court cannot direct an issue to try part 
of a custom. (*) 

The evidence should aeeord wMi th« plead* 
ing% for if a modus is jH-oved essentially^* 
ferent from what it is laid, courts wiil not grant 

issues. C) 

H^iee an issue wiU not be ailowed to-try si, 
modus with a restriction or exsqvtioii, when 
the deiendants insist on a modus gtm^ruJtij/^ and 
without any restriction or excepticsit as it 
wotdd be to try a modus difiereat tmm that 
wbichis made the ground (^*defenoe(^)^ althoia^;h^ 



I ; 



(') Sanders v. Longden, 

(') Evans and Shadotk v. 
Gteeir, Gwm. 1190. 

(3) Warren v, Fisher^ 6win.^ 
1269. 

(*) Per Richards, €. B. fa 
Leaflitt V. N6wkt, * Tt. K. 
370. 

R 2 



(5) Bishop V. Chichester, 
0wm. 18«. ^d. !RteBart 
0f Scarborough v. Hunter, 
pQiiib.'R.43. 

(«) Scbtt Y. Fenwicfk, Crwtfl. 
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TriaL 



ETidence. 



Verdict. 



on the contrary, when a particular modus is not 
mentioned in a bill, nor particularly pleaded by 
the answer, yet, if a plaintiff's own witnesses 
show a reasonable ground for a modus> an issue 
will be directed to try it* Q) 

Where an issue is directed which a defendant 
may be desirous of trying, but which a plaintiff 
wishes to delay, the Court will permit the 
former to carry the record of an issue down to 
trial, on a suggestion, that the plaintiff intends 
to delay it(^); when, however, it is directed 
by a court of equity, and the record is brought 
down, the judge at nisi prius is as much in pos- 
session of it as of any other cause, and can put 
off the trial on a proper application. (^) 

It is not material on the trial of an issue 
directed by a court of equity, that the evidence 
extends to more closes than are stated in the 
pleadings (*), for being larger than is necessary it 
is enough. (*) Neither is the same strictness in 
the verdict required as in a court oflaw(*)j 
though it must not be confused (Q, nor with- 



(') Ekins v» Dormer, Gwm. 
800. 

(*) Humpage v. Rowley, 
4 T. R. 767. The Queen v. 
Sir Jacob Banks, 2 Salk. R. 
652. 

(3) Buxton V. Lawton, 4 
Camp. 16S« 



(*) Taylor v. Walker, Bunb. 

R. 267. 

(5) Wood V. Budden, Hob. 
R. 119. 

(^) Richards v. Symes, 2 
Atk.R. 319. 

(») Stukeley v. Underhili; 
Hob. R. lis. 
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out the compass of the issue Q\ and a judge Postea. 
may indorse a different right from that alleged 
on the pleadings, if the jury find it without a 
special order for that purpose, for says Lord 
Mansfield, valeat qtmntum valere potest (*) 

On a feigned issue directed by the Chan- NewtriaL 
ceUor, the application for a new trial must be 
made in chancery, which is different from an 
action ordered by the Chancellor, as the ap- 
plication may then be either in chancery or in 
the court where the action is depending. (*) 

When there are several issues directed, and Coirtfc 
some are found for a plaintiff, and others for a 
defendant, although it is discretionary in the 
Court, the parties will usually be allowed costs 
apportioned according to the issues found in 
favour of each respectively, (*) j but if a plaintiff 
withdraw the issues after they have been di- 
rected, he is liable to costs, as the weight of 
the expences attending issues should be consi- 
dered before filing the bill, (*) 

When a feigned issue is ordered by a court of 
equity, the costs do not follow the verdict as a 



(«) Tasker v. Salter, Hob. 
R. 112, 113. 

(*) Franklin v. Holmes, 
Gwm. 1229. 

(3) 2 Tidd's Pr. 883, and 
the cases there cited. 

H 3 



(*) Prevost V. Benett and 
others, 2Pr.R.272. 

(^) Brookland v. Golding 
and others, Wight. R. 108. 



$lfi Costa mismf' Cl^rtll. 

« 

matter of course, as is the case in a court of 
law { but the finding of the jury i^ rfitumed 
ba^l; tQ the court which ordered the issu^ an4 
Ha^ CQstg ar^ in the 4iscret^)n ^f thq Cpurt. C) 

C) 2 Tidd's Pr. 975. and the cases there cited. 
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CHAR VI. 



On the documentary Evidence relative to Tithes. 



SECTION I. 



On piibUc documentary Evidence. 



T^OMESDAY Book, kept in the Gourt of the Domeiday 
*^ receipt of the Exchequer, in i place &t- -J^J^f^*™ 
merly called Domus Dei^ and then for ihoftnegs 14 w. L 
Domesday, is the most ancient public docu- joq^. "* 
ment now in existence, and has always been 
considered a book of authority. 

It appears to have been known under the 
names of Scriptura Thesauri Regis — lAher de 
tVintonia — Liber Regis — and Rotultis Regis, 
was a general survey of all the lancts in the king- 
dom, except those in the four northern coun- 
ties, not comprehended in it on account of 
their uncultivated state, and describes the 
quantity and value of them in the time of 
Edward the Confessor, as well as at the period. 

R 4 
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of the survey, together with the names of the 
owners and their particular condition. 

Classed ^^ ^^ classed under different titles, that of 

under dif- Terray comprehending the arable land ; 5ifofl, 

^^^ * the wood ; Pasturuy the pasture ; and Pratum^ 

the meadow land sufficient for those oxen to live 

on which tilled the arable soil. 

Commissioners, called King's Justiciaries, 
were appointed by King William, for the purpose 
of making the survey, and they entered every 
particular in their register by the verdict oi 
juries. 

Exact copies of some parts of Domesday 
Book, and extracts from others, will be found 
in the Harleian collection of manuscripts in the 
British Museum. (*) 



Particulars 
entered by 
verdict of 
juriw. 



Calendarium The patent rolls, kept in the Tower, commence 

g2Sj ^^ *^® *^^^^ y^^^ ^^ ^^"S John, and end in the 
8 J<An to ' twenty-third year of Edward the Fourth. Those 

Sd^^V. ^^ ^^® Rolls Chapel begin with a small roll of 
to27Geo.nL King Edward the Fifth, and are continued down 

to the twenty-seventh of George the Third. 

(») 3 Holinsh. Chr. 13. Sax. I E. eh. 4. Preface to Jones's 



Chr. A.D. 1086. Stowe'sChr, 
.118. Cam. Brit, clxii. Ingul. 
79. 1 Inst. 83. a. n. 1. 4 Inst. 
269. Anon. Hob. R. 188. 
Pul. N. P. 248. Hume's Hist. 



Hist; Rec. xiiu 1 Reeve's 
Hist. Eng. 219. Rep. Com. 
on the Pub. Rec. in 1801 and 
1812. 
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They contain grants of offices and lands, re- 
stitutions of temporalties to bishops, abbots, 
and other ecclesiastical persons, with confirm- 
ations of grants made to bodies corporate, as 
wdl ecclesiastical as civil. Q) 



The taxation of Pope Nicholas the Fourth, Valor Bene- 
kept in the King's Remembrancer's Office, in p^TNicho. 
the Exchequer, was finished in the nineteenth las, began 
and twentieth years of Edward the First, to finighedVor 
whom that Pope granted the tenths and first- ^e proTince 
fruits of all ecclesiastical benefices for six years, bury in 1291; 
in order that the king might be better enabled ^"^ ^?* ^^ 
to fulfil the promise he had made to the Pope, 
and proceed to the Holy Land. 

All taxes paid to our Kings, and to the Popes,/ 
were regulated by this document, until the sur- 
vey made in the twenty-sixth year of Henry the 
Eighth J it is therefore evidence, or a medium 
of proof affording an inference of the rate or 
value at which the persons employed thought 

fit at that time to estimate a living. Q) 

* 

All the statutes of the Colleges in our Univer- Statutes of 
sities which were founded before the Reform- f^^^^ 
ation, are also regulated by this criterion, ac- before the 
cording to which their benefices, under a certain ^ o"»ation. 



(*) Rep. Com. Pub. Rec, 
1812. Append* F. 3, 



(*) Per Lord Redesdale, in 
BuUen v. Mitchell, 2 Pr. Rep. 
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yalu^i are exempted from the restription in the 
statute twenty-first of Henry the Eighth, con- 
cen?ing pluralities. Q) 

The estimate In this valuation the church possessions were 
*"^' never estimated at too high a rate, and whatever 

imputation therefore may be cast upon it on 
general groundSf ofi that poiqt it i^ yniv^niaily 
allowe4 to be correct, and to be depended 
upon. (0 

Itatflfdtt of There is also in the Court of llxchequer, at 
"^StS-,. Westminster, a valuation and taxation of thp 

wtiple of Ireland, P?S4® under tJiQ afitbarity of 
Pope Nicholai^ the Fourth, which exteipd^ to the 
possessions of archbishgpjBf^ bishq^i^i reptori^s, 
vicarages, and every kind of ecclesiastical be- 

Nonarum In- The NoHSEf folls k6pt iti the King's Retnem- 
i5EdruL ^^^^^'^ office* ate iflqufsitions tetnflifed to 
1341. a commissioti for aiisegsing the ft^tith patt of the 



(*) Humpjirey? t. Uxightf 
Cro. Car. 4S6. Ashby v.Power, 
Gfirw ??38. Ppr Lqrd Elda|i, 
in B^llen V.Mitchell, 2 Pr. ft. 
494. 2 Ho^nsh. Chr. 2W. 
Bap* Fob. Rec. 1812^ Ap* 



(') T€r RiiftafAi, C. B. in 

Boulton V. Richards and 
^opth, 6 ft, $. 489. 

(5) ftep. Com. tub. Rec. 
1S^2. Append. L. 



* Thertt ar^ aUd copies of these toUi txi Lincoln and 
/ichfleld catkedrals. 
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yalu^ of ^tieaye^} ^^eces, apfl lambs throughout 
^e kijagdom* , 

King Edward the Third was epappw^r^d bv CommiB- 
act of parliament, to appoint commissioners in pointed^' 
eveffy diocese and deanery, to enquire kito the 
tBA value of all ecclesiAStieal benefices^ recto- 
lies, vicarages, and other property, who oerti- 

;^ed their prcneeedings under sea). 

* 

In these inquisitions the prelates^ earls, barcms, Value of the 
eomiisWiSi and patishloneps of every parish, 
stated on their oath the true value, sometiipas se- 
parately, of the ninth of their sheaves, wool, and 
lambs, then the ancient tax of Pope Nicholas, 
and the elfcumstanees "which had pr6ducedan 
increase or decrease of value since that pgriodi 

The lattAr part tff the lu^ui&ititm f€Jkrt« to 
^ all those who dwelt in forests mA wastes, and 
all other that live not of their gain not store, 
who by t/]e gopd ^vice of ijiem who shaJU be 
dejp^tjed takers, sh^Ube lawfully §et at^he v^ue 
to Jhe Jtjteenth without being unr^asona!;>|y 



charged, . 



Some of the ongipal ii^quisi^ioni^ fooiq wl>wce Kept in the 
the Nonae rolls were formed, as well as the «»- exchequer. 
l-oUxvpnts themselv^, are liow iti the Exchequ^, 
though tbey do i^ot appear to h^ve b^o ti^ns- 
cribed into books. It le^uld b« also ^itervtfd. 
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that neither the book of Pope Nicholas's valor, 
nor the Nonae rolls are so ample in many in- 
stances, as the returns from whence they were 
respectively formed. 

These inquisitions are constantly used as 
evidence in tithe causes, and show the alter- 
ations which had taken place in the value of 
benefices and property, after an interval of fifty 
years, from the prior valuation of Pope Nicho- 
las's taxation, as well as what the commissioners 
estimated the value of property at that pe- 
riod, (') 



Ecclesias- The Vahr Beneficiorum^ instituted in the 

26Hen.V^. twenty-sixth year of Henry the Eighth, and 
15S5. kept in the oflSce of the first-fruits, was made in 

consequence of the tenths and first-fruits of 
every ecclesiastical promotion being annexed to 
the crown. (^) 

Evidence, This survey, though evidence of the amount 

ciushre! ^^°" of benefices at that time, and, according to Chief 

Baron Thomson, of great authority (*), is by no 
means conclusive (*), being constantly contra- 



(*) Rep. Com. Pub. Rec. 
in 1801 and 1812. Ap- 
pend. L. Hume's Hist. Eng. 
ch. XV. 14 Ed. 3. st. 2. 

(») Strype's Eccl. Mem. 
Hen. Vm. c. 29. p. 206. 
Stowe's An, 57. , 



(3) In CunliiBPe v. Taylor, 2 
Pr. R. 335. 

(*) Per Richards, C. B. in 
Drake v. Smith, 1 Dan. R. 
112. 5 Pr. R. 377. 



Ch. VI. § 1.] Valuation too low. 



2S3 



dieted by contrary evidence (^), and is neither 
equivalent to an endowment nor to usage. Q) 

There is no subject of ecclesiastical antiquity Valuation 
upon which writers have more differed than j^J^^ ^*^^ 
about the annual value of the possessions of the 
clergy at this period. The valuation, according 
to Hume, and others, was fixed much too high, 
as the sum comprehended revenues of all kinds, 
industry as well as lands, tenements, glebes, do- 
mains, rents, possessions, tithe-offerings, portions 
and other profits, (^) On the other hand, there 
seems strong preponderating evidence, from 
whence we may conclude, that the monks 
were favoured, and it is probable that the com- 
missioners who took the survey, rated property 
low, as had been done in the taxation of Pope 
Nicholas ('*), which valuation was about a third 
of the ecclesiastical survey. 

This document is constantly admitted, for the Constantljr 
purpose of showing the value of a rectory or dence^of ^*' 
vicarage at the time of the survey ; or rather value, 
not of showing precisely what was the value, 
but what was the sum which the persons who 



(') Tamberlaine v. Hum- 
phrey, Gwm. 1345. 

(») Per Richards, C. B. in 
Armstrong v. Hewitt, 4jPr. 
11. 221. 

(3) Hume*s Hi^t, E, c. 29. 



in notis. Rep. Com.- Rec. ' 
Pub. 1801 and 1812. 

(*) Preface to Tanner's Not. 
Mon. by Nasmith. Chapman 
V. Smith, Gwm. 856. Ashby 
V, Power, Gwmt 1240. 
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made the estimate adopted As the value, and 
therefore bearing such a proportion to the teal 
value as that a jury may ascertain by inference 
what Was the teal amount. (*) 



Court of In the twenty-seventh year of Henry the 

^nT^"^' Eighth, a judicial court was established under 
27Hen.VIIL the title of the Court of Augmentations, for de- 

termining disputes that might arise respecting 
the lands and other possessions which had or 
might come into the hands of the crown, in con- 
sequence of the dissolution of monasteries — 
the seizure of the possessions of the knights 
templars — the surrenders of hospitals — or the 
forfeitures and vacancies of bishoprics, abbeys, 
aikl priories. And it was so called, because the 
revenues of the crown were much augmented by 
the suppression of the said houses. 

This was a court of record with a* seal j be- 
sides the chancellor, of the court of augment- 
ations, there was a treasurer, attorney, sofidtor, 
several auditors and receivers, with clerks and 
other necessary retainers to a court. 

The bailiff's, reeve's, or minister's accounts, 
w^^ accounts of tibese and other pos^esaionfi be- 
longing to the crown, rendered by them annu- 

(») Bullen V. MRcheH, ^\ KennicottT.Wat«oB,^PSr.R» 
IV. «. 477. Bottlton v. RitJh- 250. Sir F. Cunliffe v. Taylor, 
ards and Booths 6lPt. R. 469. 1 2 Ft. S. S^^. 
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ally to the auditors of the crown ; and as the Court dis- 
court of augmentations was dissolved by act of QueenMiuT. 
parliament (not printed) in the first year of 
Queen Mary, the possessions having been 
granted away, the records were declared to be 
the records of the court of exchequer, and the 
ministers or accountants of the crown soon after 
ceased to make their annual returns on separate 
rolls, but gave in their accounts of the estates of 
the crown, however acquired, in rolls for each 
county. (*) 



Surveys of* the church and crown lands were Parllamen- 
taken by commissioners in the time of the Com- ^^Hq^^^^^^ 
monwealth, under the authority of the ordiM i650. 
nances of parliament. 

Copies of these surveys are deposited in Copies, 
many of the cathedrals, others in the augment- ^|"^5® ^^P^" 
atiou-office, and the library of Lambeth-palace^ 
and as the originals were lost in the great fire of 
Londoi\, copies are admissible in evidence, pro- 
vided they come from unsuspected reposi- 
tories. (^) 

These parliamentary surveys were taken with Their accu- 
great accurttqy, and, according to Lord Ken3ron, ^eighu 



(•) 4 Inst. 122. Rep. Pub. 
Rec. 1801 a»d 1812. 1 Ipst. 
159. a. n. 4. 4 Reeves's Ebg. 
L. 257. 



(*) Bullen V. Mitchell, 2 Pr. 
R. 399. Underhill v. Dur- 
ham, Gwm. 549. 
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have been considered as conclicswe evidence, 
the persons who then held the reins of govern- 
ment, and seized the church lands, wishing to 
make the most of them. Q) If, therefore, they 
are silent as to a supposed modus, it is strong 
evidence against its existence (^), but, according 
to Chief Baron Richards, by no means conclu- 
sive ; for, says that learned judge, " as to the fact 
of the parliamentary survey not referring to the 
moduses, there is nothing in that, when opposed 
to the proof of actual payment. Had that docu- 
ment (although it is rei tainly entitled to great 
respect on some questions,) even stated, that 
there was no modus, it would not, as being on 
that subject, res inter alios acta^ be strong 
enough to overpower the positive evidence of 
actual payment, still less is the mere omission 
to mention it sufficient.*' (^) 

" The parliamentary survey,** says Lord 
EUenborough, ** stands very high in estimation 
for accuracy ; it has happened to me to know 
several instances in which the extreme accu- 
racy of the commissioners who drew it up, has 
exceeded any thing which could have been 
. expected. (^) 

(*) Doe d. Powell v. Har- I (3) Driffield v, Orrell, 6Pf* 



court, K. B. Sittings after E. 
T. 39 Geo. III. Peak. Ev. 
Append. Ixxv. 

(*) Roe d. Johnson v. Ire 
land, II East. R. 284. 



R. 330. 

(*) Roe d. Johnson v. Ire- 
land, 1 1 East. R. 283. Drif- 
field v. OrreU, 6 Pr. R. 324. 
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As the pope was formerly the supreme head Licences 
of the church, and had the disposition of all spi- ?^ ^^ 
ritual benefices, with the same power in spiritual pope's bulls, 
matters that any other inferior ordinary enjoyed, 
licences from him, even unaccompanied by the 
king's licence, are admissible as evidence, and 
sufficient evidence of an impropriation. (^) 

For the same reason, a pope's bull has been 
admitted in evidence, to show that a particular 
monastery had a special exemption from the 
payment of tithes (^) and an exemplification 
under tlie bishop's seal is suflScient evidence of 
the pope's bull. (*) 

Inquisitions of office, if regularly taken, are Inquisitioiis 
always admissible in evidence, though not con- ofexch^ 
elusive. (^) quer. 

Thus an inquisition, taken by virtue of a com- 
mission which issued in the reign of Queen 
Elizabeth, directing commissioners to enquire 
whether a prior was seized of certain lands as 
parcel of a manor, and whether the crown was 
seized of them after the dissolution of the 



(*) Cope V. Bedford, Palm. (3) Cited in Hardr. R. 118. 



R. 427. Ward v. Britton, 
Gwm.SSO. 

(^) Lord Clanricard's case, 
Palm. R. 37. 



(«) Faulder v. Silk and 
others, 3 Campb.R. 126. 



2^g Inquisitions post Mortem* £Pml II« 

priory, has been held good, though not conclu- 
sive evidence of these facts. (') 

Inquisitions inquisitions post mortem^ though not properly 
postmortem, ^j^gg^i under the head of public documentary 

evidence, are in like manner admissible in evi- 
dence. (^) 

They were taken by virtue of writs di- 
rected to the escheators ^of each country or dis- 
trict to summon a jury on oath, who were to 
enquire what lands any person died seised of; 
by what rents or services the same were held ; 
who was the next heir ; of what age he \7as, that 
the king might thereby be informed of his right 
of escheat or wardship ; and the quantity, qua- 
lity, and value of the lands liie tenant died 
seised of. They are often the best evidence of 
the possessions of vacant bishoprics, vacant 
abbies and priories of royal foundation, descents 
' of families, and of the extent, surv^y^ and va- 

luation of manors. 

Those preserved in the Tower commeBce 
with the early part of Henry III. and end with 
the third year of Richard III. . Olhers wjll be 



(') Tooker v. The Duke of 
Beauforty 1 Burr. R. 146. 

{*) Burridge v. The Earl of 
Sussex and others, Ld.Raym. 
R. 1292* Leighton v. Leigh- 



ten^ •Str. R-. 806. Tht King, 
Lei^see of the Edrl of Thioet^ 
V. Foster, Sir Thooms Jonefiy 
R.224I. 
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met with in the Rolls' Chapel and the King's 
Remembrancer's Ofiice. In the former there 
is a series of them, from the reign of Edward 
the Rrst to the reign of Charles the First, Qy 

These ancient documents, which have been Observations 
treated of, are distinguishable in their nature of publicd^ 
from the other documentary evidence which cumentary 
remains to be considered, inasmuch ajs thev ^^ ^^^^* 
are stamped with the sanction of public autho- 
rity, were made in furtherance of the views of 
the. supreme heads of the chUrch or st^te^ 
and the persons charged with making them 
had no individual interest to misrepresept the 
statements they contain, further than that of 
being favourable to the intere3ts of those b^ 
whose authority they exercise their functions. 

The comparative weight ascribable to them Comparative 
may be collected from the obsijervations under ^^^f 
each particular head, so that m case of tlheir 
confTicting, the reliance which is to be placed pn 
each, may be best estimated. 

In general these ancient documents are only in general 
prima facte evidence, requiring usage, or some '^^^^''^^ 
other confirmation, without which indeed they 



(*) Rep. Cpn). on Pub. Rec. 
pxib. to IBOI tod 1812. 2BL 
(Sto. m. 68. 15 Bl. Cbm. 258. 



Mad. Hist. lExclu cV l'(X 
Hardcastle v. Sclat^' ^nd 
otBei's, ifiwin. 787. 
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« 

are rarely considered conclusive in tithe ques- 

tions.(^) When supported, however, to a certain 

extent by usage, considerable weight attaches 

to instruments of this nature. 

Thus the ecclesiastical survey is admissible to 
prove an ancient endowment, and aided by 
perception of small tithes, though not of all 
small tithes, will give a vicar a right to tithes 
of articles of modern introduction against the 
lessee of the rector. (^) So, the same survey, 
stating a vicar to be entitled to tithe-hay in the 
parish generally will supply the absence of proof 
of perception from particular lands (*) ; and, 
indeed, parol evidence of enjoyment of agist- 
ment tithe for fifty years, directly contradictory 
to the ecclesiastical survey, which survey agreed 
with the usage proved prior to that period, has 
been held to be merely an usurpation on the ' 
ancient right. (*) In like manner, clear docu- 
mentary evidence of the existence of an ecclesi- 
astical rectory, in support of a rector's title, 
and proof of performance of ecclesiastical duties 
is sufficient to establish the right of a rector to 
tithes, against perception by the patron of the 
advowson, who also, by documentary evidence^ 



(*) Drake v. Smyth, 5 Pr. 
£. 369. Chapman v. Smith; 
Grwm. 856. 

(•) Cunliffe v. Taflor, 2 Pr. 
R.S29. 



(3) Armstrong v. Hewitt, 
4 Pr. R. 216. 

(*) Vicar of Kellington v. 
Trin, Coll. Camb. 1 Wils. R. 
170. 
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proves himself entiled to a sum of money in re- 
spect of the tithes arising within the parish, and 
a general non-perception of tithes by any former 
ecclesiastical rector. Q) 

Such being the effect of this species of docu- Mode of 
mentary evidence, the mode of establishing it ^g kind^ 

must be next considered. documentary 

evidence. 



All the abovementioned documents made IVoved liv 

examii 
copies. 



under the direction of the public, for the purpose ®^^*°*™^ 



of determining the rights of the public, or of 
the sovereign, or head of the church, liable to 
be called for by several persons at the same 
time, and therefore confined to a particular 
spot, are proveable by examined copies. 

If an inquisition be offered in evidence, it is 
necessary to ascertain the jurisdiction of the 
persons under whose authority it was taken. 

Thus, if it be an inquisition post mortem, the 
commission under which it is taken must be 
produced ; but this is not required where the 
issuing of the commission is notorious, as the 
commission of Henry VTII. for enquiring into 
the value of livings, or an inquisition taken by 
order of Cromwell's government, to ascertain 

(') Boulton V. Richards, 6Pr. B.48S. 

S 3 
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tfie lands belonging to the preb^hd of a mo- 
tfaStery. (*) 



«• • \ 



ISjECTION IT. 



' ' On Private Doa^mentary Evidence. 

tomm The next class of documentary evidence re- 

decree ver* 

^'"/iiVjjirtff ^^^ ^^ p^OC^ei[].ing» wl>icb hav^ Qinginatodi or 
™«**» ' ' liwHW^t* wWclj bftv? becB ^Hpf]i»^ by pvsQW 

ipte;;est94- 



f f 



.^ (Jpcreg, jig^tencf; verdict, or jvk^meat 
pa,^ «*me matter W issi^ i# ^^mispible i^it 
dence be^^p^epk tbe 35Hfl9 p vtiei ^^4^ ti^if i^mm 
in blood, as the heir, privies in estate, as the 
fpoffee, 4ii#»8, pr reaii*nder-w^ii, p«we^ in Jnw, 

cum>fl^#f ^.;benefi<5%<)r per«>»fi clftiffting f^e4w 
them, on the ground that the parties in the 

ip^s^^tpai;^i«ip^e4 in ^ba traw^ctjOflSi had 
Qppartmiitiits of ^xs^ining into tb^ fw^ e?p0i^« 
ii^u^rnioing the witoessea, ipontradi^ling (ipy fy\s& 
stat^mept^ or porr^ting iE^ny ^frors^ whi^h mgU 
bi^ve b^n wa4e as tp f h^if rigb|s. .{^) : 



f ) ^«lke*S Ev. 91. Bttl. N, 

(*) Jefferies v. Dyson, 2 Str. 
R. 960, Green v. Waller, 
Ld. Raym. R.Sdl. BhUtipg 
on Ev. 317. Outramv. Mor^^ 



Vood, i East, 346. Lady 
PaFtmoistb r. Rdberts, Itf 
East. 334. Locke v. Nor- 
bonne, 3Mod.R. 142. Bishop 
of Liicoln V. £)[r W. Ellis, 
(jwm. 632, 



Ch.VI.52.] 



or Judgment. 



The principle indeed is, that as between the When con- 
successors of two persons clothed wjth the en- oA^mise. 
tireh/ of the conflicting interests, a decree in a suit 
instituted by the one against the Qther would be 
concltcsive. When, however, both or either have 
only a partial estate in such interests, it will not 
be conclusive, whether it be adduced in favour 
of the person standing in the situation of such 
partial owner or against him. 

Thus, a decree for or against a preceding 
parson or former occupier, in respect of the 
same lands, is^ evidence, whatever might have 
been his estate in the land, and whether the 
present occupier claim under him or not (0> ^ 
a decree for or against a lessee of a rectory, 
in suits with the vicar, is admissible evidence 
for or against subsequent proprietors of the 
rectory in suits with subsequent vicars, (^) In 
such cases the lessee had only a partial interefit, 
and so has likewise the vicar. In order to rni^^ 
the evidence conclusive the then owner of thp 
rectory ^ould have had a fee-simple, itnd the 
owners of the fee-simple in the vicarage shmfld 
have been parties, or, in other words, the or» 
dinary and patron of the vicarage. MotBBV&j^ 



Hob. R. 53. 3 Atk. :^ ^2(|, 
Benson v. Olive, Bunb. R. 
284. Gwm. 701. 
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(*) Carr V. Heafgu, P?S^ 
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Former Decree, token conclusive* ("Part II, 

courts of equity require all the proper and 
necessary parties to a suit before they feel them- 
selves concluded by a former decree or verdict, 
and the first question that arises is, whether all 
the necessary parties were before the court at 
the time the decree was made. If they were 
not, such judicial proceeding is by no means 
conclusive j hence a decree professing to estab- 
lish customs of tithing, and modes of payment, 
some of which are obviously illegal moduses, 
but founded on agreements not ratified by the 
ordinary and patron, and not on a bond Jide 
adverse suit to establish the moduses, but pro- 
nounced in a cause to which the patron and 
ordinary were not parties, is neither conclusive 
nor binding on the church or the court. Q) 



Must be 
pleaded in 
bar, by way 
of estoppel 



Secondly, although a judgment or decree di- 
rectly upon the point in issue, determining the 
rights of the parties, is conclusive, it must be 
pleaded in bar by way of estoppel, to prevent a 
question that has been tried and decided from 
being agitated a second time, as evidence to 
impeach it may otherwise be produced Q; 
and a former decree or verdict, in favor of a 
predecessor, is not conclusive in support of a 



(') Jenkinson v. Roystoii; 
5Pr.R.495. 

(») Vooght V. Winch, .2 
Barn. & Aid. R. 662. Minor 
Canons of St. Paul's v. Crick- 



ett, Wight. R. 30. Outram 
y. Morewood, 3 Ea^t. 546. 
Pritman v. Pritman, 1 Vera, 
R. 310. 



Ch. VI. §2.] Bia in Equity. gfjff 

plaintifTs case, if ever since that decree and 
verdict the succeeding rectors have neglected 
to take advantage of the result of the suit, 
and received the same money payments as 
before. Q) 

But if there is no opportunity of pleading ian 
estoppel, as in debt on the statute for not setting 
out tithes, where the plea is nil debet^ it is 
presumed a jury who are never bound by estop- 
pel must receive evidence to impeach it. And 
it should be observed, that a judgment at law 
is no estoppel in equity. Q) 

A former bill in a court of equity between a Former bill 
rector and an occupier may be used in a cause, *^ ^V^^^ 
if the lands are ascertained to be the same (*), 
but it is only evidence to show that such a bill 
existed, and that certain facts were in issue 
between the parties in order to let in the answer 
or depositions of the witnesses (*), and is not ad- 
mitted as evidence in courts of law to prove any 
facts either alleged or denied in the bill. Q) 

An answer to a bill, being on oath, is evidenqe Answer. 



(') Sanders v. Longden, 

4 Pr. R. 1 17. 

(*) Pierce v. Johns, Bunb; 

R.ll. 

(3) Ashby V. PoWer, Gwtn. 

1239, 



(*) Per Ld. Kenyon, in Doe 
d. Bowerman v. Syboum, 
7T. R. 3. 

(^) Case of the Banbury 
Peerage^ 2 Sel. N. P. 685. 
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against the party >vho made it, and all tliose 
cjaifning under him. Q 

Thus in an answer by a former rector tp ^ 
bill filed to establish a modus of a certain 
measure of meal, as tp one farm ; which ans^^er 
adniitte^ that th§ parish y^as exempt in consider- 
^iQP qf a cpmnriutation fqr meal, is not only 
admissible^ but strong evicjence to prove a 
B^rpchiaLl paodus. (^) So fin answer to a l)ill 
in thf QouTt of Excheqiier, on a claipi pf tithe- 
hay, by a vicar, agaip^t the rectof and others, 
occupiers of lands in the parish, is evidence, in 
an action J)y a sucqeeding rector fqr not si^tt^ing 
out the tithes, against the defendant ^Iio claims 
u])4^r one qf thos^ pccupiers, and it is equally 
^rpissible in (evidence, althpugh ^ depr^ is 
not shown to have ^een ipade ]n the suit. Q 

M m'i^^r cwnpt fee giye^ iij evidepce with- 
out prpducjllg Jh? bill, because without a bill, 
there doe^ Bpt Itppqar tp be a causi^ deppjjding \ 
but if there be proof by the proper officer, that 
th^ ^)ill has ^^en ,4i!ije;ently searched for in the 
office and cannot be found, then the answer may 
be read. (^) 



Temple, 1 Ld. Rayip« |if $11« 
T^9 (kmt^m of Qw|:|nouth 
an4 .^bfrK Xi Bob^^ }Q 
East. R. 3S4. Goodright v. 
Moss, Cowp. R. 594*. 



(») De Whelpdi^e y^ M^t 
(3) Lady Dartmouth v«Ko» 
(^) Gilb. Ev. 49. 



Ch. VI. § 2.] Old Depositions Evidence. 2fl7 

Depositions in an old cause are not, in gene- Depositions 
ral, admissible in evidence without proof f)oth ca^eT^*^ 
of* the bill and answer, unless they are so old 
that neither the bill, answer^ nor decree, are 
fbrthconiing, and it is proved that they have 
Ijeen in vain searched for(^), as well as that the 
depositions taken in the former cause, wfere be- 
tween jhe same parties, or their privies, delated 
to the same land^, ajid that the sanqie question 
was in issue. (^) No person however can bene- 
fit by depositions in an old cause who would not 
h^ve beej} prejudiced had they gone the other 

w^^ C); ^^^ ^^^ *^^y ^^ ^^^^ unless iss^ie was 
joined vfi the former cai|se. (*) 

As these instruments are, in sofxie^egr^e, of a Proved by 
public nature, q.nd proceedings in courts of jus- ^^^^^*e<l 
tice, they are proveabje by ex^tpined cppie$,ap the 
originals cannot be removed from place to place(*), 
it is sufficient that the paper produced agfpes 
w^th what thp ofl^er of the court reatd as the 

^,^S^^^l\]pgwovthy.lSsk> 1369. 

QWJ^ l^i^, * Rex v.ljounte^g (3) ]JusJ^Yort;h y. Qouj^tjess 

of Arupdel, H9b. R. ^2, of l^ei^ibroke, Hard. ft. m. 
C^^^nQve y. Vaujjhan^ 1 M. & (* j Bak^r y, Swep^ Bjjint, 

Selt4. R.^J, 

(*)Morg{mv.Neyille,pwm. (^^ Lfid^ P^tijtjoj^Ji v. 

1046. Bertie v. Beaumont, Koberts, IQEast^ S^l, ^pn^ 

2Pr.R.312. Barker V.Baker, y. ft^^d^l, C^|f|$. p. 17. 

Wight. R. 397. Coke v.Foun- Man\. Cary^ j? Sa^, jl^^. 

tain, 1 Vern. R. 413. Scott Lynch v. Clarke, 3 Salk. 154. 
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contents of the record, and not necessary for 
the persons examining to change papers and 
read them alternately. Q) 

Ecclesias- Ecclesiastical terriers are surveys of the 

tocal temers. ^^^^q^^X rights of the clergyman in every 

parish, made by virtue of the eighty-seventh 
canon, which directs them to be kept in 
the bishop's register's office Q) ; and they be- 
came terriers by being thus restored to the 
bishop. Q) 

Their legiti- The three legitimate repositories of terrier's, 
tories!^^^^"' rector's, and vicar's books are the registry of the 

bishop of the diocese, the registry of the arch- 
deacon, and the church chest ("*), from whence 
the originals themselves must be brought as ac- 
cording to a late case, copies of lost terriers are 
inadmissible in evidence. (*) 

When brought from these repositories, terriers 
are of the highest order of evidence in tithe 



(*) Rolf V. Dart, 2 Taunt. 
R. 52. 

(*) Repert. Canon. Ap- 
pend. 12. Per Macdonald, 
C. B. Miller v. Foster, Warw. 
S. Ass. 1794. Gwm. 1406. 

(3) Potts V. Durant, 3 Anst. 
R. 789. Gwm. 1450. 

(*) Armstrong v. Hewitt, 
4 Pr. R. 216. 



(^) Leathes v. Hewitt, 4Pr. 
R. 564. Sed vid. contra, At- 
kins v. Hatton, Bart. Gwm. 
1406. where a copy from the 
parish registry was admitted, 
as the original could not be 
found. 2 Anst. 386. 
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causes ; ecclesiastical records made to be pre- 
served in rei perpettcam memoriam, instruments 
of as solemn a nature as any that can be pro- 
duced against those signing them, and almost 
paramount to usage (^), but not conclusive. (^) 
" I never saw any terrier/* says Richards, C. B. 
** which mentioned the tithes of particular arti- 
" cles as being payable, unless the tithes of those 
" articles were payable in kind.** Indeed when 
they record tithes to be payable for certain arti- 
cles speciatinif they are presumptive proof of 
such tithe being payable in kind, or where they 
state any fact concerning the mode of rendering 
the tithe, such statement is evidence of that 
fact, and is allowed to qualify the render and in 
a great measure to define its legal character. (^) 

But unless a terrier does come from one of Rule some- 
these sources, it cannot, in general, be admitted laxed. 
in evidence, although the rule is sometimes re- 
laxed where the custody is satisfactorily ex- 
plained. 

Thus a terrier found in the registry of the 
dean and chapter of Litchfiey, was admitted to 
be evidence against one of the prebendaries. 



(*) Per Richards C. B. 
Drake v. Smith, 5 Pr. R. 380. 

(*) Blundell v. Maudsley, 
15 East's R. 641. Lake v. 
Skinner, 1 Jac. & Walk. R. 20. 



(5) Drake v. Smith, 1 Dan. 
Rep. 114. Halse v. Eyston, 
4Pr.R.419. 
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Must be 
signed by 
church- 
warden or 
some of the 
inhabitants. 



Ecclcuastical Terrkrs. ^Paxt ]I. 

* *  

for here there was a proper connexion between 
the terrier and the place where it was found, 
and the terrier was ifbund annexed to an old 
lease of the prebeild of nearly the same date. ()) 

A terrier is strong evidence against a parson, 
but never admitted for him, unless signed by a 
churchwarden, or (if the churchwardens are no- 
minated by him) by some of the substantial in- 
habitants of the parish, and it need not necessa- 
rily be signed by the ministers of the parish Q^ 
unless produced against a rector or vicar, when 
such signature would probably be necessary. (^) 

Thus on a bill filed by a vicar a^nst the 
impropriator of a rectory for agistment tithe, a 
terrier was given in evidence on the part of the 
vicar signed only by the churchwardens. It 
was objected to, on the ground that it was not 
a terrier because made by the churchwardens 
alone, and not signed by the vicar ; and secondly, 
that even supposing it to be a proper terrier, 
yet it could not be admitted in that cause 
against the rector, not being signed by any 
person claiming under, or on the part of the 
rector. The Court, however, held the terrier 



(*) Miller V. Foster, Gwm. 
1453. ' 

(•) Bull. N. iP. 24.S. Earl 
CI. V. Lewis, Cot. Heath J. 
Essex A. ISOlt Drake v. 



Smith, 5 Pr. R. 380. Illing- 
worth V. Leigh,nGrwm. 1615. 
(5) Per Wood, B. in Mjtton 
V. Harris, 3 Pr. R. 2*. 
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admissible, and said that such imperfect ter- 
riers were now uniformly received, being signed 
by persons uninterested, whose duty it was 
officially to sign it, and that the want of the 
vicar's signature made it stronger evidence in 
favour of his successor. Q) So old terriers record- 
ing that tithe of hay is payable in kind, signed by 
the rector, churchwardens, overseers, and some 
of tbe resident parishioners, are good evidence 
to rebut the presumption of a farm modus, at- 
tempted to be established by proof of a money 
payment having been uniformly rendered with- 
in living memory, in tlie absence of any evi- 
dence even of reputation that the tithe had 
ever been taken in kind from the farm ; and 
that although such terriers are not proved by 
any person interested in the farm. The Court 
in such a case will not grant an issue. Q) 

Entries of the receipts of ecclesiastical dues, Entries in 
made in the book of a deceased rector, are ad- cea^d rec-' 
mittedin evidence for their successors (*), ou tor. 
the ground of an absence of all interest to 
mistate the facts, which could not possibly be 
evidence for themselves, and tJie want of any 
connection between them and their succes- 



(*) Illmgworth v, t-eigh, 
Gwm. 1615. 

(') Mytton V. Ilarris, 3 Pr. 
R. 19. 



(3) Doe d. Brune v. ftaw- 
lings, 7 East*s Ift. 29a Doctor 
Bennett v. Trepass, Gwm. 
64^1. Bunb. B. 14S. 
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sors. Q) Thus, an old receipt given by a for- 
mer rector, in the hands of a defendant, for a 
money payment in lieu of tithes, where there was 
a probability that it had come to him from an 
ancestor of the same name, is admissible evi- 
dence to support a modus (^), but such receipt, 
even if more than fifty years old, when ofiered 
to be put in to prove a money payment, pur- 
ported by it to have been received in lieu of 
tithes is not admissible, and sufficient to estab- 
lisb the defence of a modus, unless there is other 
subsidiary evidence, such as who the parties to 
the receipt are — whether they are living or dead, 
in what diaracter they stand, whether as agents, 
collectors, or otherwise, whether persons acting 
under authority or not, and whether there is 
reasonable evidence to show that it comes from 
the propet repository. (*) 

This principle is extended even to lay impro- 
priators, although the latter reason fails Q% as 
well as to lessees of a rectory. (*) But rectors' 
books cannot be proved viva voce m courts of 
equity, for the rule is, that nothing lAall be 
proved viva voce that requires more than the 



(*) Legross v. Levemoor, 
Gwm. 529. 

(*) Bertie v. Beaumont, 2 
Pr. R. 303. 

(3) Manby v. Curtis, 1 Pr. 
R. 225. 



(*) Anon. Bunb. 46. also 
cited in note in Gwm. 1618. 

(*) Illingworth v. Leigh, 
Gwm. 1615. 
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* 

proof of handwriting to substantiate it, or that 
admits of cross-examination ; and leave to put 
off a cause in order to prove them by inters 
rogatories has been refused. Q) 

In like manner^ books of accompts and memo- Books of 
randa of a deceased vicar are evidence for his ^5^®**^ 
successor Q)^ and may be produced to show that 
money payments, received in lieu of tithes, are 
founded on, and regulated by a criterion not in 
existence beyond legal memory (*) ; or a receipt 
for payment (by a person sued by a vicar for 
tithes) of the plaintiff's bill of costs, is evidence 
of the suit having resulted in favour of the 
vicar, as well as an entry to that effect in a for«- 
mer vicar's book, (^) So a memorandum entered 
by a former vicar, in an old book called a pa- 
rochial register, and kept in an iron chest at the 
vicarage, is admissible evidence on behalf of the 
vicar, such custody being proper for such a 
book which is common property (^) : and an an- 
cient survey of a prebend, entered in a mtou- 
script book found in the registry of the dean 
and chapter of the diocese, enumerating what 
species of tithe belonged to the prebendary as 
rector, and what to the vicar, is admissible in 



(*) Lake v. Skinner, 1 Jdc. 
& Walk. R. 15. Greaves v. 
Budsel, 1 Atk. R. 444. 

(') Lord Arundel's case, 
Gwm. 620. 



(J) Walter v. Holman, 4 
Pr.R. 17L 

(♦) Parsons,, V. Bellamy, 4 
Pr. R. 190. 

(*) Drake V. Smyth, 5 ft. 
R* S69* 
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evidence. (^) On the other handi an entry in a 
parish register of different moduses, the sum 
total of which is caat up in the writing of a de* 
ceased vicar, is admiftsible evidence against his 
successors ; and papers delivered by the son of 
a deceased rector to the successor's attorney, 
as old parish documentsi, are sufficiently identi* 
fied by the attorney^ without calling the son. (^) 
When the place from whence these and siini«- 
lar documents is judged unsuspicious, another 
enquiry is to be made, whether the writer is 
alive, as, in that case, his entries are then no 
evidence ; he must be called to prove that he 
has received the sum stated, unless indeed they 
are of such great antiquity that be may be fmtly 
supposed to be dead. (^) 



Books of old Books of former collectors of ancient date 

BtfwwT or ^^^^^ ^ *^® ^^^ ^^ <^^^i^ successors {% or 
lessee. entries by a deceased steward of a former owner 

of the estate, containing an account of payments 
to a vicar in lieu of the tithes of particular lands* 
are admissible evidence against an in^ropriator 
in a suit by him. Q) In like manner* where 
a question iu:ose between an impropriate rector 



(^) Garnons v. Barnard, 
Gwm. 146i2. 

(») Earl Clerk v. Lewis, 
4 £jlp. It. L Cor. Heath. Ebs. 
A. 1801. 

(^) Maajy V. Curtis, 1 Pf . 



R. 229. Jimes v. Waller, 
Crwm. 847. 

(*) Jones V. Waller, Gwra. 
847. 

(0 Wooinorth. v. Lord 
Cobham, Bunb. R. 180. 
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• 

and a vicar respecting agistment tithe/ the coatt 
of exchequer held, that the books of the leMM 
of the rectory, stating the receipt of such tithe^ 
were evidence, after the lease, to support tifie 
claim of the impropriator, as neither the lessee 
nor his assignee could have beneficially availed 
themselves of them.(^) But a valuation of 
tithes made by a surveyor at the request of « 
rector, with reference to money payments re« 
puted to have been made in lieu of the tithes, 
is not evidence to fix a rector with an acknow- 
ledgment of such money payments, unless it be 
distinctly proved that the payments were ex- 
pressly communicated to the surveyor by the 
rector, as the criterion of his valuation, and 
therefore adopted by the rector* (*) 

First, It may be observed generally of these if parties are 
written documents, that, if the p^ies are ^ ^^ ^ ^ ^ 
deiad, their writing must be proved either by a b^ pron^ 
person who has seen diem write, or has been in 
the iiabit of* corresponding with them. . 

But when the writing carries with it its own Where the 
testimony of antiquity, proof of handwriting ^^^ pf^^f 
does not seem more necessary at such a distan^B its antiquity, 
of time, than to prove a deed of the same 



(*) lUiagwoBth T* Leigh, I ^) B«^e v. Bepmnl, 
Gwm. Wia. \ 2 Pr. R. 310- 

T 2 
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date.(0 Where, however, the custody of the 
instrument is not suflSciently satisfactory alone 
to presume the handwriting of the parties, and 
the distance of time is such, that persons living 
cannot themselves either have seen them write, 
or had any direct means of making themselves 
acquainted with their signatures, a secondary 
mode of proof is said to be admissible, and an 
inspection of other old writings regularly pre- 
served is perhaps allowed, whereby the simili- 
tude of the hand-writing may be compared, as 
being the best evidence the nature of the thing 
will permit. (^) It is by no means clear, how- 
ever, that evidence of this description is, in 
strictness of law, receivable, and if it is, it is too 
loose for either judges or juries to give it any 
weight. (^) 

Thecuitbdy Secondly, The custody from whence these 
theyf^e prc^ documents are produced, is a most material cir- 
duced. ciimstance in considering their admissibility. AJl 

documentary evidence of this nature must be 
accompanied by proof of the custody from 



(*) Per Curiam, in W3mne, 
Bart. V. Tyrwhitt, 4 Barn. & 
Aid. 376. Per Thomson, C. 
B. in BertiQ v. Beaumont, 
2 Pr. R. 309. Rex v. Inh. 
of Ryton, 5 T. R. 259. Dean 
and Chapter of Ely v. Stew- 
art, 2Atk.R.44. 



(*) Bui. N. P. 236. b. Ran. 
dolph V. Gordon, 1 Dan. R. 
90. Phillips on Ev. 4 Ed. 
524. Goodtitle dem. Ne« 
vett V. Braham, 4. T. R. 497. 
Rex V. Cator, 4 Esp. 117. 

(3) Gumey v. Lauglands, 
5 Barn, and Aid. R. SSO. 
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whence the party derived it, to satisfy the court 
of its authenticity ; and if no such proof is given, 
it will not be permitted to be read : whereas, 
when evidence of this nature is produced from 
the natural and proper depositories, found among 
the muniments of an estate, rectory, or vicarage, 
accredited by those in whose favour it could not 
have been used, there is a strong presumption 
that it has been fairly obtained, was properly 
reserved for use, and is free from all taint or 
suspicion of dishonesty. (^) 

Hence ancient entries made by the monks of 
an abbey, relating to an endowment of a vicarage, 
are good evidence {qumitum valeant) of their sub- 
ject matter, although such entries are mixed with 
extraneous memoranda, and the book is not con- 
fined to subjects ejusdem generis — admissible, 
because found in the proper custody —in the pos- 
session of an owner who was so far connected 
with the abbey as to be possessed of some part of ^ 
the former estates of the monastery, although no 
part of the estates were situated in the parish in 
which the question between the parties to the 
suit arose. (^) So a very old book, produced 

(») Randolph v. Gordon, quis of Stafford, 3 Taunt. R. 



5 Pr. R. 312. Bertie v. Beau- 
mont, 2 Pr. R. 309. Jones 
V. Waller, Gwm. 847. Roed. 
Brune v. Rawlings, 7 East, 
B. 289, Swinnerton v. Mar- 

T 3 



91. Armstrong v. Hewitt, 

4Pr.R.218. 

(*)Bullenv,Michell, 2Pr, 

R. 399. 



ffl Cu9tody iff Instfwnent. (^Fart 11. 

fiom th^ registry of the diocese of Lincoln, 
^ppearitig to be a collection of ecclesiastical 
n<>tices> compiled by Hugo Wells, was proposed 
m evidence of a vicarage, (the book containing, 
in^ aUa^ abstracts of various endowments of 
churches) Lord Chief Baron Richards yielded to 
the authorities in support of the admission of such 
•videncei and suffered the book to be read; (') 

Where the On thd other hand» when no connection can 
custody IS jj^ established so as reasonably tb accxmnt &r 

insufficient. . , -^^ 

the custody in which these instruments are 
fouodf or where that custody is fherely prkkiie, 
md, uncootieoted with the subject matter^ courts 
hme t^ver gona the length of admittuig such 
p$feH in evideQCe. 

Thus a graili to an abbey produced from the 
BfMileian Lib^ary^ or an old grant to a priory, 
wmmg from the British Museum (^), Dugdale's 
Menasticon .AngUcaaum^ and Camddn's Britan- 
nia (^)i hAve all been rejected when produced 
for the puipose of proving private and particular 
rights. 



(*) Leonard v. Frankh'n, 
4 Pr. R. 264. Vid. Halse v. 
Eyttfttt, 4 FY. R. 417. MA- 
ith f . Frfee*an, 4 ft-. R. 420. 

Ogle V. Lord GoWfef , tWood's 
fe.iJ4S. 



(*) Swinne'rton v. Marquis 
of Stafford, 3 Taunt. R. 91. 

{^\ Staiher ¥. Ifturgesses of 
Droltwieh, 1 Saik. H. 281. 
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^ CHAP. VII. 

Of Tithes in London. 

. nPHE provision formerly made for the clergy Original pro- 
in London was by offerings, oblations, and ^"^^r^ in 
other casual duties which arose ojx marriage?^ London, 
christenings, and burials. Q) It appears from 
the records in London, that an inhabitant occu- 
pying a house for which he. paid twienty shillings 
rent, on every Sunday, and every apostle's day, 
the vigil of which was a fast, paid a halfpenny ; 
or, if he paid but ten shillings rent> a farthing 
only was due, which amounted to about twp 
shillings and sixpence in the pound ; and some- 
times indeed it was less, as when one of the 
apostles' days fell on a Sunday, when there 
was only a halfpenny or farthing paid for 
both. (*) • 

In the several acts of the 27 H. VIII. c. 20, 
32 H. VIIL c. 7. 2 and 3 Edw. VI. c. lli. and 

(*) 30 Edw. III. c. i. 38 J (») Dunn V. Burrell, Gwm. 
Edw. III. c. 13, I 321. 

 > l.>»..»i   ■! ■II..III I.I.I i' ll H l    »■ II*  • ■!■ •  I I J 

* There were only eight apostles* days, the vigils of which 
were fasted. 
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7 and 8 Will. III. c. 6. it was enacted, that 
nothing therein should extend to the city of 
London, concerning any tithe, offering, or other 
ecclesiastical duty, in consequence of which, no 
alteration in the tithes of London was made by 
them. The rate tithes themselves were made 
origjinally probably in consequence of some 
immemorial payment, or a modics decimandi, 
for the land on which the respective houses 
were built ; the continuation of the payment 
afterwards, by custom, rendering it a sort of 
rate tithe for the house itself (*), for which, as 
has been observed, tithes are not of common 
right due. 



Increased 
by Thomas 
Arundel, 
archbishop 
of Canter- 
bury. 



In consequence of the decreasing revenues of 
the clergy, Thomas Arundel, archbishop of Can- 
terbury, obtruded on the citizens .of London 
twenty-two more saints* days than were usual, 
and there was a perpetual struggle between the 
ministers and citizens of London in the court of 
Rome, and in the ecclesiastical courts, con- 
cerning the payment of these offerings, which 
now amounted to about three shillings and six- 
pence in the pound. Tithes were but seldom 
paid ; the citizens of London, as might be ex- 
pected, outwitted the poor parson ; and the 



(') Doctor Grant's case, 11 Rep. 15. Leifield v, Tysdale, 
If ob. Rep. 10, 
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clergy, as Degge says, arrived at a very low ebb, 
were compelled to apply to parliament. Q) 

Hence an order was made by the archbishop 37Hen,vnL 
of Canterbury and other lords of the kingdom, xhat' every 
in the time of King Henry the Eighth, for the house, &c. of 
payment of tithes, according to the rate of two p^y iql^^ . 
shillinffs and ninepence in the pound, which andofsos. 
order, about ten years afterwards, was established and so above 
by act of parliament, when in the 37 Hen. VIII. ^? P'opor- 
c. 12. it was enacted, that the citizens and inha- 
bitants of the said city and liberties, from thence- 
forth for ever, shall pay yearly, without fraud, 
or guile, their tithes to the parsons, vicars, and 
curates of the said city, and their successors for 
the time being, after the rate hereafter following y 
that is, to wit, of every 10s. rent by the year, of 
all houses, shops, warehouses, cellars, stables, 
and every of them, within the said city and 
liberty thereof, l6id. and of every 20s. rent by 
the year 2s. 9d. and so above the rent of 20s. by 
the year, ascending from 10s. to 10s. according 
to the rate aforesaid. 



Sect. 3. That where any lease is or shall be Houses, &c. 
made of any dwelling-house or houses, shops, ^^renTby' 
warehouses, ceUars, or stables, or any of them, reason of 
by fraud or covin, reserving less rent than hath pay^lithe ac- 
. been accustomed or is, or where any such lease cording to « 

the last rent, 
letter to Sir H. Yelverton in 
1617. 6 Bacon's Works, 189. 



(') Degge, c. 25. 351. Vid. 
The Earl of Buckingham's 
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shall be made without BXiy rent reserved upon 
the same, by reason of any fine or income paid 
before hand, or by any other fraud or covin ; 
in every such case, the tenant or farmer shall pay* 
for his tithes of the same, after the rate aforesaid, 
according to the quality of such rents as the 
same were last letteQ for^ without fraud or covin, 
before the making of such lease. 

Sect, 4. That every owner or inheriter of any 
dwelling-house or bouses, shops, warehouses, 
cellars, or stables, inhabiting or occupying the 
s$me himself, shall pay after such rate^ according 
to the quantity of such yearly rent as the same 
was last letten for, without fraud or covin. 

Where more Sect. 5. If any person hatli taken, or hereafter 

Fn diTsame ^^^ ^^^^ ^^y mease or mansion-place by leasCj 
house, the and the taker thereof, his executor or assigns) 
shaU pay^the dpth, or shall inhabit in any part thereof, and 
tithe. hath within eight years last past before this orde^, 

. or hereafter shall let out the residue of the same ; 
in such case the principal farmer or farmers, or 
first taker or takers thereof, their executors or 
assigns, shall pay their tithes after the r^te afore- 
said, according to the quantity of their rent, by 
the year. 

But pae p<c- Sect 6* And if any person shall take divers- 
Svers* mansion-houses, shops, warebousesjj cellars, or 
houses, &c. stables in one leasee and shall l^t out ^ne or 
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more of tbetn, and shall keep one or more in his shall my kg 

wll&ft lift 9i^ 

own hands^ and inhabit in the same, the said tahMi and 
taker and his executors or assigns shall pay their ^^ Bmig^^iM 

x^tt^ Bsft^a vsAbc 

tithes after the rate abovesslid) according to the 
quantity of the yearly rent of such mansioit^* , 
house or houses, retained in his hands ; and his 
assignee* of the residue of the said mansion^ 
honse Of houses shall pay their tithes after the 
rate abovesaid, according to the quantity of theii* 
yearly renta* 

8ect« 7* If such fanner or farmers, or his or Houses, &c. 
tbdr aligns of any mansion-house or houses. ^ST" 
warebouMft, shops, cellars, dr stables^ hath at shall pay acr 
any time within eight years last pustj or shill ^^l J^fJ^, 
hereafter let over all the said mansion-house or tomed pro- 
houses contained in his or their lease to on^ or ^^ ^^^ 
more pdrsons, the inhabitants^ lessees^ or occu- 
piers thereof shall pay their tithes after the fate 
o£ such rents as the inhabitants, lessees^ or occu- 
piersi and their assigns, have been or shall be 
charged withali without fraud or covin. 

Sect. S. If any dwelliug^house, within eight And so abo 
years last past, was or hereafter shaiU be <*on- Jo other uses, 
verted into a warehouse^ storehouse, or such 
like, or if a warehouse, storehouse, of such lite, 
within the skid eight years, was or hereafter shall 
be converted into a dwelling-house, the occu- 
pier thereof shall pay tithes for the same after the 
rate above declared of mansion«^use rents* 
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Where im- 
plements, 
cranesi &c« 
are let with 
workhouses 
of any kind, 
the third 
penny shall 
be abated* 



Sect, 9. That where any person shall demise 
any dyehouse or brewhouse, with implements 
convenient or necessary for dyeing or brewing, 
reserving a rent upon the same, as well in re- 
spect of such implements, as in respect of such 
dyehouse or brewhouse, the tenant shall pay 
his tithes after such rate as is abovesaid, the 
third penny abated j and every principal house 
or houses, with key or wharf, having any crane 
or gibbet belonging to the same, shall pay afler 
the like rate of their rents as is aforesaid, the 
third penny abated; and other wharfs belonging 
to houses having no crane or gibbet, shall pay 
for his tithes as shall be paid for mansion-houses 
in form aforesaid. 



But shops, 

yards, &c. 
being united 
to a house, 
shall pay the 
full rent, if 
severed from 
it. 



Tithes shall 
be paid quar- 
terly. 



Sect. 10. That where any mansionrhouse, with 
a shop, stable, warehouse, wharf, with crane, 
timber-yard, teinter-yard, or garden belonging 
to the same, or as parcel of the same, is or shall 
be occupied together, if the same be hereafter 
severed or divided, or at any time within eight 
years last past were severed or divided; then 
the farmers or occupiers thereof shall pay such 
tithes as is abovesaid, for such shops, stables, 
warehouses, wharf with crane, timber-yard, tein- 
ter-yard, or garden aforesaid, so severed or di- 
vided, after the rate of their several rents there- 
upon reserved. 

Sect. 11. That the said citizens iand inhabit- 
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ants shall pay their tithes quarterly ; that is to 
say, at the feast of Easter, the nativity of St. 
John Baptist, the feast of St. Michael the arch- 
angel, and the nativity of our Lord, by even 
portions. 

Sect. 12. That every householder paying 10s. Thosepaying 
rent or above, shall, for him or herself; be dis- ^l^X 
charged of theLp^four oftering-days ; but his wife, ^y payments, 
children, servants, or other of their family taking 
their rights of the church at Easter, shall pay 2s. 
for their four offering-days yearly. 

Sect. 13. Provided always, and it is decreed. Any house of 
that if any house, which hath been or hereafter being let bto 
shall be letten for 10s. rent by year or more, be smaUparcels, 
or hath been at any time within eight years last paid accord- 
past, or hereafter shall be divided and leased ^^S *^**^ 
into small parcels or members, yielding less owner or 
yearly rent than 10s. by the year ; the owner, if P""cipal 

lessee* 

he dwell in any part of such house, or else the 
principal lessee (if the owner do not dwell in 
some part of the same), sliall pay for the tithes 
after such rate of rent as the same house was 
accustomed to be letten for before such division 
or dividing into parts or members ; and the 
under-farmers and lessees to, be discharged of 
all tithes for such small parcels, parts, or mem- 
bers, rented at less yearly rent than 10s. by the 
year, without fraud or covin, paying 2d. yearly 
for ; four ofiering*day s. 
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Gardens for Sect 14. ftx)vided always, and it is decreed, 

paTno^the, ^* ^^ *"^^ gardens as appertain not to my 
butotherwise mansioo-liouse, and which any person hc^detb in 

his hands for pleasure, or to his own use, tiie 
person holding the same shall pay no tithes for 
the same ; but if any person which shall hold 
any such garden containing half an acre or more, 
sliali make any yearly profit thereof by way of 
sale, he shall pay tithes for the same after 
such rate of his rent as is herein first above 
specified. 

And so if di- Sect. 15. Provided also, that if any such gar- 
lli'qi. dens, now being of the quantity of half an acre 
ties. or more, be hereafter, by fraud or covin, divided 

into less quantities, then to pay tithe accord- 
ing to the rate abovesaid. 

This decree Sect. 16. Provided always, that this decree 

extendU) ^^^ "^^ extend to the houses of great men or 
houses of noblemen or noblewomen, kept in their own 
nor public hands, and not letten fiw any rent, which in times 
halls. past have paid no tithes, so long as they shall so 

continue unletten ; nor to any halls of crfrfts 
or companies, so long as they be kept unletten, 
so that the same halls in times past have not 
used to pay any tithes. 

stables, &c. ' - •S^^^ l?* P^'^vided always, and it is decreed, 
distinct, and tkat this ©rescnt order and decree shali not in 

which havG 

not paid any a,ny wise extend to bind or charge «ny sfeeds, 
tithes. 



Ch. VII.] to Tithes m London. 99f 

stables, cellars, timber-yards, nor teinter-yards, 
which were never parcel of any dwelling-bouse, 
nor belonging to any dwelling-house, nor have 
been accustomed to pay any tithes } hut that 
the said citizens and inhabitants shall thereof be 
quit of payment of any tithes, as it hath been 
used and accustomed. 

Sect* 18. Provided also, and it is decreed, Where less 
that where a less sum than after sixteen-pence aforesaid 
halfpenny in the 10s. rent, or less sum than rates hath 
@s. 9d. in the 00s. rent, hath been accustomed ^biy paid, 
to be paid for tithes ; in such places the said ^^ss shall 
citizens and inhabitants shall pay but only after be paid, 
such rate as hath been accustomed. 

Sect. 19* Itenij it is also decreed, that if any au oontx^ 
variance, controversy, or strife shall arise in the ^J^^^ 
said city for non-payment of any tithes ; or if mined by the 
any variance or doubt shall arise upon the true ^^y^^ 
knowledge or division of any rent or tithes 
within the liberties of the said city, or of any 
extent of assessment thereof; or if any doubt 
arise upon any other thing contained within this 
decree ; then, upon complaint made by tlie party 
grieved to the mayor of the city of London for 
the time being, the said mayor by the advice of 
counsel shall call the said parties before him, 
and make a final end in the same, with costs to 
be awarded by the discretion of the said mayor 
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and his assistants, according to the intent and 
purport of this present decree: 

Or (if the Sect* 20. And if the said mayor shall not mak« 

aaid mayor ^^ ^^^ thereof within two months after com^ 

do It not in 

two months) plaint to him made, or if* any of the said parties 
S^ceJbrf *"^ themselves aggrieved, the Lord Chancellor 

of England, for the time being, upon complaint 
to him made within three months then next 
following, shall make an end in the same, with 
such costs to be awarded as shall be thought 
convenient, according to the intent and purport 
of the said decree. 



Lease being 
taken at a 
lower rent 
than usual 
by reason of 
ruins, &c. 
payment 
shall be made 
only accord- 
ing to such 
rent. 



Rate how 
assessed; 



Sect. 21. Provided always, that if any person 
take any tenement for a less rent than it was 
accustomed to be letten for by reason of great 
ruin or decay, burning, or such like occasions 
or misfortunes ; such person, his executors or 
assigns, shall pay tithes only after the rate of 
the rent reserved in his lease, and none other- 
wise, as long as the same lease shall endure. 

First, it may be observed, that the rate fixed by 
this statute on the rent of houses is to be assessed 
on the improved rent, and not according to the 
old rents as they were before the statute (^); 



(*) Shefl5eldv.Pierce,Gwm. 
503. Ivatt V. Warren, Gwni. 
1054. Warden and Minor 



Canons of St. Paul's v . Morris, 
9Ves.l55. 
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and a rent for a hali-year, and afterwards for 
another half-year, is a yearly rept, or rent by the 
year. (') So if the rents are continued as they 
were at the time of making the statut^» thoujg^ 
on new fiiies^ the tithes are .payable according 
to the ]:ent at the time of the statute, even where 
the fines bear an appearance of fraud, as being 
payable yearly on the rent-days } . but if on new 
fines less rent is reserved, or if neither rent nor 
fines are paid, the tithe is due according to the 
rent at the time of the decree (*) j and wh^re 
fraud is imputed,r it is, incumbefit 04 those mak- 
ing the charge to shew th^ transaction . fraudu- 
lent, or coyenous. (^) . Where new houses are 
built upoa the site of* old buildings, and con- 
tin ue in the occupation of the owner^ the tithe 
is to be estimated upon the valpe, and not uppfi 
the rent of the old buildings, upon the site; of 
which. they are erected; indeed, even iftJ^e 
new house be erected on the site of a shed, or 
other buildings which before paid no tithe, it 
is liable under the statute. C) 

Where there had been a custom to pay tithes WtiavadieK 
according to a pound-rate, before the statute, such ^JSiS^ * 



y^OJy 130. 

(»)Degge,c.25.356. Skid- 



C» B. in Minor CoAoud of 
St. Paul's V. Crickett, 1 Dan. 
R.48. 



more v. Bell, 2 Inst. 659. ; (^) 1 Dan. Rep. 45. in no- 
(3) Per Baron Richards, | tis ; et vide cases Ui^re cited. 

u 
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{toy fiifetttt are Utill to be cdntiiiued, As it tr^ n^vei 
ihtehded to alter bt* enlai'ge, but to establish thetti» 
Thus, by thift 16th iseet, if thei-e had been a p&y- 
Utedt df less Hums by a^eement betweien the par- 
Mm and j^arishidnters, they were confirmed by the 
stattite, the design of which was to settle sadi 
cu^tbmary pBytniixts and agiieements which have 
l^i^Ver b^eA set aside or broken through, but have 
be^h ever idtlte cbniplied with. (^) So if there fa^ 
h^h a ctisttbmary payment, since the fetatiitej of 
a less Slim than two shillings and nine-pence in 
the ^oiii^d, it may be good evidence to infer that 
such payment had such ah existenei6 as brings 
it withiA the description of a customary pay- 
ihent, atcording to the true intendment of the 
*ct(*), which customary payment tniii^t have 
been in existence at the time of the iiet But 
ttrhere the payment of such less sums is insisted 
lijpon, it will be necessary for the parties so 
ihsiirtitog to ^r6ve what specific sum is tad has 

) 



An entire 
daimaAi.. 



Nevertheless, though such less sums are admis- 
WAe a^ paynientSj an entire exeibption cannot 
W here claitfred. Thns, it is no defence to a 



(*) Bennet t« TrespaM, Q 
Br6. P. C. 4S7. St. Bride's 
V. Wilson, Gwm. 635. in 
notii. 

(^) Anlrobiu v« the East 



India Company, IS Ves. 9. 
Gwm. 640. 

(3) Warden and Minor Ca- 
nons of St. Paul'a V. Morrill 
9 Ves. 155. 
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demand for tithes, that the house stands on thib 
site of old houses which never paid tithe (^), 
that it was part of the possessions of one of 
the greater abbeys (*), or thgt there never 
was nor is any rent paid by the occupier who 
is the owner, and therefore that there is no 
tithe due (*) ; for all houses are chargeable, ex- 
cept those specified in the statute* (^) So the 
privilege does not extend to the building when 
altered to another thing : thus, where a shed 
is converted into a warehouse, the exempti<Mdi 
for the shed ceases. C) 

So where a bill was filed, seeking payment at 
the rate of two shillings and nine-pence in thfc 
pound upon the annual value to be let of pre- 
mises consisting of extensive warehouses in the 
occupation of the owners, which warehoases 
were erected upon the site of small tenen^nts, 
some of which appeared by the answer to hwb 
been formerly occupied at low rents, and others 
where the rents were unknown j the Master <rfr 
the Rolls • stated, that the propositipn in the 
answer, that less payments than atthewteiif 

Gwm. 1314. I East- T, 1805. 



(*) Green v. Piper, Gwm. 
164. 



(♦) Green v. Piper, Cro. 
H.276. 



<0 Kyimston v. EmA I^dia \ (^) Gwm. 1315. 



* gk Wiffiaifl Gmnt. 
u 2 
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two shillings and nine-pence in the pound having 
been accustomed to be paid, says nothing more 
than that the tithe has not been paid at the rate 
of two shillings and nine-pence in the pound. 
That is perfectly immaterial, unless you can 
shut out the claim to the full statutory tithe, 
unless you can show some specific customiarjr 
payment that may be presumed to have had 
existence at the time the statute was made. 
These premises are not in lease ; no rent there- 
fore is reserved ; all the property is in the occu- 
pation of the owners. Upon what is the pay- 
Housesnever ment to be ? The expression of the statute i% 

that every owner occupying himself shall pay 
after the quantity of such yearly rent as the same 
was last letten for without fraud or covin. The 
owner might say his house never. was let ; and, 
therefore, there being no rent at which it was last 
let, it is not liable to any tithe ; and it is difficult 
upon this clause of the statute to maintain the 
claim of tithe of new houses occupied by the 
owners. Yet it seems strange that the rector, 
entitled to tithe for the old house, should lose 
his right to any tithe, merely because a new 
house has been built in its place, all other cir- 
cumstances remaining precisely the same. The 
plaintiff contends, that, in cases in which none 
of the provisions of the statute apply, the 
rector's claim rests upon the first general enact- 
ing clause, making all houses, generally, liable 
to tithe. • If the general object was to subject 
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all houses, particular words are to be constraed 
so as to give effect to the general purpose. 
Witl;i reference to that, there is no reason for 
the distinction between houses let and not let, 
that has been suggested; great incongruity 
would arise from that, and the words are large 
enough to include both. The express exemp* 
tion of some houses that never have been let, 
forcibly implies, that if that exemption were not 
expressed, all houses, whether let or not, would 
be liable j but then the difficulty occurs, that the 
payment is to be according to the rent ; therefore, 
where there is no rent, no tithe is due j but, up- 
on the whole, less violence is done to the statute 
by construing the word "rent'* in different senses, 
as it is used in different clauses, than by holding 
all houses that never were in lease to be out of 
the statute. 

But this is a difficulty with which I have not 
to encounter j for, in this respect, the construc- 
tion is settled by decision j upon which, " rent*' 
means either actual rent or estimated rent, with 
reference to the value, according to the statute 
to which it is applied; and in opposition to 
that, there is nothing but a dictum (of Lord 
Coke*)(^)' where it was not the point in the 

(*) 2 lust, 660. 

* It was formerly thought, that if a house was occupied 
by the owners, and consequently no rent paid, that not bemg' 
within tb^ decree, no tithe was due. — - Degge, c. 25^ 956, 
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teus^^ that Inhere houses were not leti that is 
(Msus omissuSf and no tithe is payable* (^ Hence 
tht decree was made for payment at the rate of 
two shillings and nine-pence in the pound upon 
the ralue (^) ; not that the meaning is^ that where 
there is a yearly rent» recourse shall be had to 
the t&luei but that the value is to be considered 
Where there is no rent. 

Biich WM the law relative to the clergy in 
L6ndbtl, When the fife in lixteen hundred and 
t&ttf'^iiifL consumed eighty^five ohurohesi and 
Uiid the greater part of* the city in ashes; 

22&2S Tb fdmedy this calamity) an act was passed in 

^' "' the Wd and «8d of king Charlek the Second, for 

the better maintenanee of the pvaona^ vicarB» 
and curates, in the parishes of the city of London 
burnt by the fire. Thirty-four of the churches 
demolished were not rebuilt^ but annexed or 
united to others, atid the salaries for the main" 
teni^nce of the ministers of the remaining fifty, 
(the parish of St. Christopher having been united 
. to the rectory of St. Margaret^ Lothbury, by 
the 21 Geo. III. c. 71 •) were fixed by an an* 
nual sum of money payable in lieu of tithesi 



(*) Vid. Ivart V. Warren, 
QwrnAOSis, Grant V.Cannon, 
Gwm* 54?1- Williamson v. 
Coding, (jwin.902. 



(») Antrobus v. The East 
India Company, 13 Ves,R.9. 
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which i^ fu$ses9e4 by an equal pomifi-irtite on 
the bouses m the different pa^i^bes. 

The sums fixed by this act, having l}e<?i) ^ Geo. HI. 
found incpippetent fqr the ^^tenaflce of * * 
'the clergy, a sfnall, apd, it i$ fe^xeid, faf frpm 
sufficient relief, was afforded them by the stat, 
44 Qep. III. c. 89. wherein \i is enfjpte4» tb^t, 
instead of the annual tithes of all and every 
p^fish af}4 p^ri^bes wi{;|)iQ the city of Lpndon, 
and tfie Ubjert|p3 therepfj vfjiose qburch#§ ^^vp 
dgflaqlisj^pd, or in part 1c.9pjjn1n1.e4 by fbe fire 
mentioned in the ^aid recited ^c|;, ihjs ^^i^u^l 
certain tithes, or sums of money in lieu of tithes, 

of ^nd for the p^ffpb ^pd pari^he^ wi|^in the 
said city and liberties herein^aft^r enuiq^rated^ 
^ball, frpfp and after the twen^y-n|pth dav o? 
SeptpnU)ief oi)e t^ippsand eight hundred and four, 
be as follows ; (that is to say) 

Qf tbe parish Qf AflhaJJows, Lombard-street, 
two hundred pounds. 

Qf St. Bartholompw, Exchange, two Hundred 
pounds. 

Of l^t. Bridget, alias Bride's, tyro ^uij^red 
pounds. 

Of St. Bennet Finch, t\yo hupdrejd pouncjp. 

Of St. Michael^ CrookedJane, t^o h}x^^eA. 
ppunfis. 

Of St. Christopher and St. Margaret, Lptlf- 

u 4 



29ft Statute 44 OeclIL [Part IL 

bury, three hundred and sixty-six pounds thir- 
teen shillings and four-pence. 

Of Stt Dionis Backchurch, two hundred 
pounds. 

Of St. Dunstan in the East, three hundred 
and thirty-three pounds six shillings and eight- 
pence. 

Of St. James, Garlick-hythe, two hundred 
pounds. 

Of St. Michael, Comhill, two hundred and 
thirty-three pounds six shillings, and eight-pence. 

Of St. Michael, Bassishaw, two hundred and 
twenty^eight pounds eighteen shillings and four« 
pence. 

Of St.. Mary, Aldennanbury, two hundred 
and fifty pounds. 

Of St. Martin, Ludgate, two hundred and 
sixty-six pounds thirteen shillings and four- 
pence. 

Of St. Peter, Cornhill, two hundred pounds. 

Of St. Stephen, Coleman-street, two hundred 
pounds. 

Of St. Sepulchre, three hundred and thirty- 
three pounds six shillings and eight-pence. 

Of AUhallows, Bread-street, and St. John Evan- 
gelist, two hundred and thirty-three pounds six 
shillings and eight-pence. 

Of Allhallows the Great and AUhallows the 
Less, three hundred and thirty-three poqnda six 
shillings and eight-pence, 
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Of St. Alban's, Wood-street, and St. Olaves, 
Silver-street, two hundred and eighty-three 
pounds six shillings and eight-pence. 

Of St. Anne and Agnes, and St. John Zachary, 
two hundred and thirty-three pounds six shil- 
lings and eight pence. 

Of St. Augustine, and St. Faith, two hundred 
and eighty-six pounds thirteen shillings and 
four-pence. 

Of St. Andrew Wardrobe, and St. Anne, 
Blackfriars, two hundred and thirty*three pounds 
sixjshillmgs and eight-pence. 

Of St. Antholin, and St John Baptist, two 
hundred pounds. 

Of St. Bennet, Gracechurch and St. Leonard, 
Eastcheap, two hundred and thirty-three pounds 
six shillings and eight-pence. 

Of St. Bennet, Paul's wharf, and St. Peter, 
Paul's wharf, two hundred pounds. 

Of Christchurch, and St. Leonard, Forster- 
lane, three hundred and thirty-three pounds six 
shillings and eight-pence. 

Of St. Edmund the King, and St.. Nicholas 
Aeons, three hundred pounds. 

Of St. George, Botolph Jane, and St. Botolph, 
Billingsgate, three hundred pounds. 

Of St. Lawrence Jury, and St. Magdalen, 
Milk-street, two hundred pounds. 

Of St. Magnus, and St. Margaret, New Fish- 
street, two hundred and eighty-three pounds 
six shillings and eight-pence. 
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Of St. Michael Eoys^li ape} St. Martin Yintiy, 
two hundred apfl thirtyft)^|:ee pounds six shil- 
lings and eight-ppnc^. 

Of St. M^ttheW| Friday??treet, and St. Ppter, 
Cheap, twp h^Pd^ed and iifly pounds. 

Of St. Margaret Pattons, jnd St. Gabriel, 
F^qpburchi two hundred poinds. 

Of St. M»ry ftt Hill, »n4 St. Andrew Hpb- 
bard, three hundred and thirty-three pounds six 

killings »d eight-pence. ' " 

Of St- M»ty Woplriptb, wd Sf , Mare TVffsV 

church, two hundred and s^i^t;y-9i;s: ppunds thir^ 
te^n sl}ilUng$ and four-pence. 

Of St. Clement Eastcheap, ai^d St. Martin, 
Org^rs, two hundred and tt^ir^y-thM,e pounds 
s|jj shiUiijgs and e^ght-pepce: 

Of St. Mary Abchwrchi and St. Lj^wrence 
Pftjuj[^tney, twi? hundred poj^nds. 

Of St. Mary Alderp^ary> and St. Thomas 
Apostle, two hundre4 apd fifty pownds. 

Pt 3t* MqiryJe-Bow, St. Pancras^ Sopgr-lane, 
and Alhallows, Honey-lane, three hundred and 
^y-thfee pouyxds six sijiilings and eight-pence. 

Of St. Mildred Poultry, and St, Mary Cole- 
cbprjch^ t\yo hundred and eighty-three pounds 
six shillings and eight-pence. 

Of St. Mi9hael, Wood-street^ and S]t. M^ 
Staining, two hupdred poupds. 

Of St. Mildred, Bread-Street, and St. Margaret 
;^j[pses, two hundred and sixteen ^oijinds thirteen 
shillings and four-pence. 
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Of St. Michaely Queenhithe, and Trinity, two 
hundred and sixty pounds thirteen ahillingfi 9n4 
four-pence. 

0£ St. Magdalen, Old Fidh-dtreett ^nd 8t. 
Gregory, two huridred pounds. 

Of St. Mary Somerset, and St. Mary Mou^r 
thaw, two hundred pounds* 

Of St. Nicholas Cole Abbey, and St. Nicholas 
01ave$# two hundred and 6i}j:te^n pounds thir- 
teen shillings and four^p^nqe. 

Of St. Olave, Jewry, and St Martin, Iron- 
mongerJan^i two hundred pounds* 

Of St. Stephen, Walbrook, and Sjt, S^enQ^tf 
Sheerhogg, two hundred pounds. 

Of St. Swythin, and St. M;»ry Botljaw, \Tfio 
hundred and thirty^three pounds sw shillipp 
and eigfat^pencef 

Of St. Vedast alias Foster's, and St, Mich^A 
Qu^rn, two IjundjL'ad And jsixty-sis poupds tbi?r 

t^en shillings and four^ppncje^ 

Sect 2. Which respective sums of flwn^y, tp T^^ ^ate 
be paid in lieu of tithes within the sai^ r^pective ^e p^d be- 
parji^hes, sh^U be the respective certain aQfual sides glebes, 
annual maintenance (over and above gJ,Ql)es ^ijd andTequests. 
perquisites, gifts, find bpquests to t^p respeg- 
tiye parson, vicaTi and curate of i^ny p.^rish fpr 
the time being, or to their successof^s respep? 
tively, or to others for their use) of the said rcr 
spective parsons, vjicars, and curates, Legally 
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instituted, inducted, and admitted into the re- 
spective parishes aforesaid. 

<< Power to make assessments on houses and 
other buildings before Slst August 1804, by the 
aldermen and common council, and church* 
wardens in such ward," 

Sect. 3. Appeal to the lord mayor and court 
of aldermen against assessments. 

Sect. 4. Assessments may be altered every 
seven years. 

Four tran- Sect. 6. And be it further enacted by the au- 

ono be^de ^^^^^7 aforesaid, that the said asseiasors, within 
by the asses- fourteen days after such assessment made, and 
^^^" the respective appeals (if any be) determined, 

shall make four transcripts thereof, in writing, 
containing the respective sums to be payable, or 
appointed to be paid, out of all and every the pre- 
mises within such respective parish, and sub- 
' scribe the same with their names, and within 
twenty days after such subscription as aforesaid, 
one of the said transcripts shall be returned to 
the lord mayor of the city of London, to be kept 
and preserved by the said lord mayor, in the 
town-clerk's office of the said city, for a per- 
petual memorial thereof ; and another of the 
^id transcripts shall be returned into the registry 
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of the lord bishop of London, to be kept and 
preserved as aforesaid ; and the other of the said 
transcripts shall remain and be kept in the vestry 
of such respective parish, for a perpetual me- 
morial as aforesaid ; and the remaining transcript 
shall be delivered, within three days after such 
subscription, to the incumbent of such respective 
parish, and the said assessments shall continue in 
force, and be acted upon, until any new assess- 
ment shall be made in pursuance of this act« 

The said sums shall be payable by quarterly 
payments on 25th December, 25th March, 24th 
June, and 29th September, every year. Sect. 7- 

Sect. 8. And whereas, in certain of the parishes Impfoprift- 
herein-before named, there are impropriations ; ^ue^J^ay 
and the impropriators were, as herein-before is what they 
mentioned, directed to pay and allow what really accustomed 
and bondjide they had used, and ought to have *® P*y* 
paid and satisfied, to the respective incumbents 
of the said parishes before the said, fire, which 
said payments were to be esteemed and computed 
as part of the maintenance of such incumbents ; 
be it further enacted, that in the parishes of 
Saint Bridget, otherwise Saint Bride's; Saint 
Bennet Finch ; Saint Mary, Aldermanbufy j 
Saint Stephen, Coleman Street ; Allhallows the 
Less ; Christ Church ; Saint Lawrence, Jewry ; 
Saint Lawrence Poultry ; and Saint Mary Cole 
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Church ; the impropriators shall continue to 
Allow and pay to the respective incumbents of 
the same parishes what they have been aoeus- 
tomed to allow ^nd pay before and since the 
passing of the said recited act of the 3Sd and 3fld 
years of the reign of King Charles the Second ; 
which said sums shall be paid to the incumbents 
of the same respective parishes, in part of the 
respective sums herein-before appointed to be 
the certain annual maintensmoe of the same re- 
spective incumbents. 

The vicar of Sect. 9- And whereas two-third parts of the 
die'sS" impropriate tithes of the parish of Saint Se- 
receive the pulchre are vested in trustees, in trust for the 
r!^ted^y Ais Fashioners of that parish ; and the vicar of 
act, instead the said parish is endowed with the remaining 
partof th^ third part of the said impropriate tithes j be it 
impropriate therefore enacted, that the said vicar shall, from 

and after the twenty-ninth day of September one 
thousand eight hundred and four, receive the 
fiiU sum directed by this act to be paid him fer 
his maintenance in lieu of the third part of the 
said impropriate tithes, to which, by virtue of his 
endowment, be is entitled^ from the several in- 
habitants of, or from, or out of, or ibr or in 
respect of the several houses, tenements, and 
other hereditaments, situate within that part of 
the said parish of Saint Sepulchre which lies 
Within ilie liberties of the city of Ixmdon^ but 
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exclusive of and over and above the third part 
of the tithes to which he is entitled, from the 
inhabitants df, or from, or out of, or for or In 
respect of the several houses, tenements, 6t 
other hereditaments situate within that part of 
the said pAtish which lies within the coUnty of 
Middlesex; and that from and after the said 
twenty-ninth day of September one thousand 
eight hundred and four, the said third part of 
the said impropriate tithes due from the inha- 
bitants of or from, or out of or in respect of the 
several houses, tenements, or other heredita- 
ments situtate within that part of the said parish 
of Saint Sepulchre which lies within the said 
liberties of the city of London, shall cease and 
determine, and be no longer paid or payable. 

For continuing certain compensations out of 
the city chamber, in lieu of houses taken down, 
&c. sect. 10. Money shall be recovered (in case 
of refusal of pa3anent) by warrant of a magis- 
trate, isect. 11. If the sums assessed shall be 
paid in manner after mentioned (see sect. 18.), 
thev shall not be raised as before directed, 
sect. IS. Churchwardens, &c. miay make yearly 
assessments, with appeal to court of aldermen, 
sect. IS, 14. Sums assessed by the church- 
Wardens, &c. may be levied by warrant of a 
magistrate, sect. 15. If the monies to be as- 
sessed by the last^mentioned means shall be 
unpaid for thirty days after atty quarterly day 
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of payment, the same shall be raised in the 
same' manner as the first assessment, sect. 16. 
Quakers exempted from being collectors under 
this act, sect. 17» 

Powers of Sect. 18« And be it further enacted, that all 
Car n. and ^^^ singular the powers and authorities in and 
the powers by the said recited act of the 22d and 23d years 

vested in the ^^ ^^"g Charles the Second, given to and vested 

lord mayor in the lord mayor and court of aldermen of 

aldermen, or, the city of London, shall be, and the same are 

on their fai- hereby from henceforth given to and vested in 

of the barons the said lord mayor and court of aldermen for 

of the Ex- the time beinir, for and in respect of all and 

chequer. , ^ . ^ 

singular the matters and things in this act con- 
tained, or by this act enacted, so far as the case 
is or shall be applicable ; and that in case the 
said lord mayor and court of aldermen shall 
refuse or neglect to execute any of the respective 
powers to them by this act granted, or to per- 
form all and every such things relating eitlier to 
the assessing or levying of the respective sums 
aforesaid, as they are by this act authorized and 
required to perform, either expressly or by re- 
ference, that then it shall be lawful for any two 
or more of the Barons of His Majesty^s Court of 
Exchequer, by warrant or warrants under tiieir 
hands and seals, to do and perform what the 
said lord mayor and court of aldermen, accord- 
ing to the true intent and meaning of this act, 
might or ought to have done, and by such 
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warrant either to empower any. persoa or per- 
sons to make the respective assessme.nts • as 
aforesaid^ or to authorize the respective officers 
or persons appointed to collect such assessments, , 
to levy the same by distress and sale of the 
goods of ahy person or persons that shall refuse 
or neglect to pay the same in manner and form 
aforesaid. 

Sect. 19* Provided always^ that no court or No ecclesi- 
judge ecclesiastical or temporal, shall hold plea ^^^^^laUhold 
of or for any the sum or sums of money due or pleaof or for 
owing, or to be paid by virtue of this act, or SSe'uBler^' 
any part thereof, other than the persons hereby this act. 
authorizedto have cognizance thereof} nor shall 
it be lawful for any parson, vicar, curate, or 
incumbent to convent or sue any person or per- 
sons assessed as aforesaid, and refusing or neg- 
lecting to pay the same, in any court or courts, 
or before any judge or judges, other than what 
are authorized and appointed by this act for the 
hearing and determining the same, in manner 
aforesaid. 

There are, in addition to the acts recited, Of particular 
particular statutes relative to particular churches c^«'^*»^- 
in London. 

The ecclesiastical court is seldom able to exe- Power of the 
cute its jurisdiction over tithe causes in London ; ^ourt*in*tithe 
if accounts are necessary, in cases of fraud, if the causes in 

London. 
X 
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jtfotecutkm of the right depends upon matter of 
^coVery^ andi in all cases relative to cusUmary 
ptH^tfiUhts, teC6ime mtist be hud to another jtiris- 
dicUolin. 

Jurisdiction Aii aet of patlittment creating a spedal jurist 
^2SLter ***^ *evef ousts the jurisdiction of West* 
HaUorer minster Hall without special words. Henca^ 
Loiid<rau notwithstanding a remedy for the recovery of 

tithes is thus giten before the lord mayor of 
Londdti by the several statutes enumeratedi 
iis they have no negative words in them, and 
tithes being determinable ab anttquo^ as it is 
iiaid^ in the Court of Exchequer, that courti as 
well as the Court of Chancery, has an original 
jurisdiction over tithes in London. (^) 



(*) Langhmn t. Baker, 
Hard. R. 116. 3 Com. Dig. 
tit. Dig. M. 13. Gifos. dod. 



1229. Warden and Minor 
Canons of St. Paul's v. Crick- 
ets> Gwm. 1425. 
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Entries made by monks of - - 
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Grant to, produced from the Bodleian Library - 
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ABEYANCE, 








When the fee-simple of the glebe is in 


- 


28 




ACTIONS, 






If 


In temporal and ecclesiastical courts 


- 


32 




In the former, double 


- 


id. 




In the latter, treble vaiue given 


■i 


S3 


/ 


On the case, for suffering tithe to remiun on 


land 


37 




For rent on lease for lives 


 


197 




For not carrying away tithes 


- 


225 




ACORNS, 








When tithable or otherwise 


- 


64 


• 
• 


1  

In what state payable 


- 


id. 
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AFTERMATH, 








Definition of - - - 


- 


40 




Formerly not thought 3u6 


- 


id. 




Tithe due of common right • • 


- 


id. 


 


Exemptions from . • • 


A] 
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AFTKRPASTURE. 








Definition of - - 


4*3. 


105 




Not tithable 


- 


id. 




Reason why not tithable 


106. 
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AGISTMENT, 








Definition of - - - 


- 


43 




Small tithe due of common right 


- 


id. 




General rule as to agistment tithe 


- 


i^. 




Not due for animals used in husbandry 


- 


44 
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AGISTMENT — continuedy Page. 

Nor bred for the pail or plough within the parish 44 



Nor when occasionally used out of it 


- 


id. 


Nor for horses kept for pleasure 


- 


iS 


But for animals pajring no other tithe 


m 


46 


Though less than a year on the land 


- 


id. 


Same land dthable several times in one year 


• 


47 


Tithe wool due in one parish 


- 


48 


Tithe of agistment in another 


• 


id. 


> Mode of payment for tithe of agistment 


SQ 


.51 


Best mode of regulating 


m 


52 


In suits for tithe of agistment, loose mode of laying 




demand insufficient 


- 


id. 


But proof of endowment of small tithes sufficient 




to support claim for agistment, though never 




before received - - 


(■ 


5S 


ANIMALS FERJE NATURiE, 






Nottithiable - -- - 


• 


107 


Unless by custom - - . - 


- 


lOS 


Which custom tithe-owner must establish 


• 


id. 


ANNIS, 






Small tithe ... 


61 


[.62 


ANSWER, 






To bill in equity - -" 


• 


212 


Must be consistent and certain 


- 


213 


Inaccuracy in^ how remedied 


- 


215 


Day of payment need not be stated 


- 


219 


May be proved by depositions - - 


^ 


220 


Must be alleged in cross-bill 




id. 


If lands insufficiently described plaintiff should 




except to answer - - 


m 


221 


Is evidence against the party who made it 


m 


265 


APPENDANT, 






Of commons ' - 


m 


4d 


APPENDAGES^ 






To trees * . . 


m 


77 


APPLES, 






Small tithes ^ - 


m 
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How tithable - » . *. 


m 
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APPROPRIATIONS, 

Origin of 
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Effect of them 

Who capable of enjoying them 

Number of, in England 

Of parochial tithes 
ARTICLES, 

Court will presume parson has read them 
ASH, 

Great wood - 

ASPEN TREE, 

May be timber by custom 
AUGMENTATIONS, 

Court of - • 

When established 

When dissolved . • 
AWARD, 

Costs under 
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- 7 
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id. 

id. 
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- 22 

- 226 

- 76 

- 77 

; 254* 
id. 

- 255 
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BARE, 

Of tree exempt from tithe - • - 77 

When tree exempt - - - - id. 

BARREN AND WASTE LAND, 

Not tithable for seven years after improvement 108 
Land naturally barren only within statute - 109 
What land naturally barren - • •id. 
Land where wood has grown not barren . 110 
Proper test whether land requires an extra- 
ordinary expense in manuring and dunging 111, 112 

BEANS, 

Great tithes - » • - - 2 

Predial tithes - - . . 5 

Manner of cultivating does not affect them - 6 

Formerly garbed or bound in sheaves - - 2 

Of the niEiture of all other kind of grain - 69 

When applied to the sustenance of occupier ' 70* 71 

^ 3 
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J^^ASS-^continuedy Pfge 

How payable • - - ^72 

Must be collected into cocks - • * 75 

BEECH, 

By custom in many places tioriber - - 77 

In the county of Buckingham flliraya timber « id. 

Hence county of Buckingham so csUed •* id. 

BrlEiS) 

Not tithable « * * r 107 

Unless by custom - - . . j^L 

When their honey and wax paid not titbable id* 

BILL, 

In equity for subtraction pf |itbe« « * 209 

BRANCHES, 

Of trees - - . - 78 

BRICKS, 

Nottithable - - • - 12S 

Due by custom - - - - id. 

. BROOM, 

Tithe of - - - -82 

BULL, 

Pope's - - - - - 127 

Exemplification under bisKop's sea!, eTMence of id. 

c 

CABBAGE, 

Small predial tithe « » • ^61 

How payable ... . id. 

CANON, 

Of SiradfiNTd, aidibcshop * - . 73 

CALVES, 

Small mixed tithe - - • 65 

When the right to them accrues • . id. 

If only one, the tenth due - - 86 

When tithable by cuitom » « -id. 

How payable • * * . . g7 
When produced iu pariA vbene naotlier has not 

usually^ ^ . , ^88 



C4BR0TS, 

Small predial ti^e 

How. payable ... 

CARRYING AWAY, 

Tithe-owner to carry away his tithef 

What manner he ma^ mlppt 

What road he may paM over 

How he may load hif wa^gQf^ 

Action for not carrying away tithes 
CATTLE, 

Mixed tithe 
CHALK PITS, 

Not tithable 

Due by custom - - r 

CHANCERY, COURT OF, 

Jurisdiction over tithes 
(JHAPEL, 

Portion of tithes will pass b^ grant of 
CHEEJSE, 

Small mixed tithe 

When tithable 

Where there is a custom in the parish 
CHERRY TREES, 

By cffstom ix) m^y P^Vi9?i timber 
CHURCHES, 

Orijgin of - - • 

CHURCH SHOT, 

A house-tax 

When payable 
CISTERCJANS, 

History of • 

Conduct of - • 

CLASSES, 

Tithes divided into 
CLAY, 

Not tithable 

Due by custom 
CJtQVER, 

When seed, small tgithe 

X  •' 



m 



' 61 
id« 

r SB 
. id. 

-r 89 
. id. 



. 123 
•f id. 

- 208 
. 25 

- 89 

- id. 
90 

- 77 

7 

- 102 

id. 

• 181 
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- 128 
id. 
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CLOVER— continued, Page 
When made into hay— of the nature of other 

hay - - . - 3 

A great tithe - - - - id. 

Tithable as hay - - . . 60 

In second crop as well as first • -id. 

When cut green - - - •id. 

And given to agricultural animals - - 61 

COAL MINES, 

Not tithable - - - - 125 

Due by custom - - - id* 

COLESEED, 

Small tithe - - - .4* 

When payable • - • - 6i 

COLTS, 

Small mixed tithes - • - • SS 

When the right to their tithe accrues - • id. 

How payable - - - - 87 

When produced in parish where mother not 

usually fed • •. - "^ - • 88 

COLLECTOR, " \ 

Old books of, evidence * • - 274 

COMMON LAND, 

When appendant or appurtenant to farmSi where 

tithable - . . -49 

Purchaser of a tithe-free estate, with common id. 

appendant - • - . . id. 

^1 Of commons in gross - « • • 50 

By whom tithes of common payable • • id. 
Where thejparish in which common lies is unknown idi 

COMMON LAW, 

Jurisdiction of the courts of - - • S21 

COMPOSITION, Real, 

Definition of - - - - • 128 

Held good discharge from payment of tithe - id. 

Not belonging to monastery lands - • 157 

Deed must be produced - • • id. 

Not good if made since 13 Eliz. . - 129, 157* 159 

Qrant not here presun^ed • • * 190 
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COMPOSrjlONS (by way of agreement) 
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Page 


Notice to determine 


- 200. 


229 


Determined by death of incumbent 


• • 


201 


When adopted by successor 




202 


What apportionment each incumbent entitled to 


id. 


CONIES, 


- 




Nottithable 


. 


107 


Though in enclosed warrens 


- 


id. 


Unless due by custom 


• 


id. 


CONSUtTATION, 


• 




Writ of . . . - 


m 


233 


CORN, 






Predial tithe 


- 


1 


Great tithe .... 


- 


54 


In what state tithable 


• m 


id. 


Must be collected into equal portions 


S6.64f 


If not collected into the sheaf 


- 


55 


Then tithable in the cock 


m m 


id. 


^ The eleventh instead of the tenth sheaf 


payable 


id. 


^/ CpnsidE!ltK>n''j^d#not be accurately bidanced 
^ V i^jl^tity^to be cut downTat one time - Si 


56 

;. 57 


Given in certain cases 


. 


8S 


Where the damage found by jury does not exceed 




twenty nobles . • - 


> 


id. 


Awarded by an arbitrator 


« m 


34 


Where one defendant has survived his co-defend- 




ant - - - • 


- 
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Where tithes are under ten pounds value 


m 


236 


Where double costs given 


m m 


237 


In an issue 


245. 


.246 


COURT, 




■• 


When money is paid into 


- 


230 


CURATE, 






Definition of - 


/ 


19 


Has, in general, no claim to tithes 


■• m 


20 


^annot tal^e a devise b^ that name 


V 


id. 



QmATE—eonfmeiff P»p[^ 

^ perpetual cerate - t - 21 

When curacies QjTfi^ b#(:9m^ pprpi^u^ - - id. 

CURRANTS, 

Small rf^p - - - .-62 

CUSTOM, 

To set out tithes, without view of tithe-QVfQ^ri b^ 35 

Of notice prevails in xnt^y Piif^P^ * i> icL 

There the law of the land - •<• id. 

Cannot vary the law in tithe of hopf - ? 67 

Where custom must be pleaded - . ? r ^ 

Confined to places of a particular denominatioif 1^ 

What may be timber by - ,• ■? 77 

Must be stated with accuracy - t 243 

IPUSTODY, 

Q£ document^ fyj^e^pj? - ^§* ?77- 278 

D 
PEBT, 

jl^or what titheff ftptipij qf may Jb^ ftr^yght ^ * S^ 

By whom - - - • ' ^ fff 

PECREE, 

QI4 evidence * - - r 262 

PEER, 

Not tithable - ^ . - 107 

B^p m^Y be dfi^ by custon^ - » id. 

PSFENDANT, 

Proceedine^ on the part of - - .- 230 

OPPOSITIONS, 

|o former cause - • - - 267 

DOCUMENTARY, 

Evidence proved by examined copies - id. 

Requires in general usage • . '. ^59 

Mode of establishing it - - ' • 261 

POMESDAY-BOOK, 

Known under different names ... 24:7 

Classed under different titles - - 248 



INDEX. 



S18 



DOMEST>AY'BOOK—continuedy 

PordcolBrt entered by verdict ef jeriee 

Copies where 
DUCKS, 

Small mixed tithes 

How tithable . • » 

When wild not tithable 

Though taken in ^ dceojr • 

Unless due by custom 
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Page 

.. 248 

. id. 

« 88 

I" id. 

» 107 

9 id. 

» id. 
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RASTER OFFERINGS, 

To whom due - - - 

At how iMch per head r 

How recoverable » . • 

ECCLESIASTICAL COURT, 

Jurisdiction of <^ # 

ECCLESIASTICAL SURVEY, 

When instituted 

Where kept . - - 

Not conclusive evidence 

Valuation probably too low r 

Ceaatattdy lutd aa riidfura Mf vaIi^ 
EGGS, 

Small mixed tithes * r 

When tithable 
ELM, 

Great wood in all counties 
EMBLEMENTS, 

Extended to the clergy 
ENDOWMENT, 

Not always conclusive 

How established 

Where there is no endowment - r 

Where a subsequent may be presu^i^^ from foinng^ 
EQUITY, 

Bill in for subtraction of tithes r *■ 

Parties to - - • p 



n 101 

r id. 
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id. 
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id. 

88 

hl 

27 

12 

15 
13 

209 
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Former bill in evidence. 
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ESTOPPEL, Page 

Former judgment must be pleaded in bar, by way 
of - • • • - - 264 

EVIDENCE, 

On an issue - ... 244 

Observations on public documentary • - 219 

Comparative weight of - • -id. 

Mode of establishing documentary « -261 

EXCHEQUER, COURT OF, 

Jurisdiction over tithes - - - 208 

EXECUTOR, 

What tithes belong to • * - - 28 

EXOTICS, 

Arguments as to their being tithable or not - SB 

EXTRA-PAROCHIAL PLACES, 

Tithes of, due to the king -  28« 29 

By canon law due to bbhop of diocese • id. 

F 

FARM MODUS, 

Definition of • • - - I6S 

Triable by a jury « • -185 

In establishing, no precise form of words necessary 217 

FENCES, 

Wood used in repairing - - "80 

FEIGNED ISSUE, 

Costs in • - - « 245 

FENS, 

Lying in unknown parish - - 119 

Where tithable - - , - id. 

FERN, 

Tithe of - .... 82 

FERRETS, 

Not tithable - - - . 107 

Unless by custom - • . - id 

FISH, 

Personal tithe - • - 2. 95 

gi^alltitb^ -* • • * 9 
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FlSU-^continUed, Page 

Due deduciis expemis - • - 95 

By custom payable in kind - 95. 96 

FLAX, 

Predial tithe - - - - 1 
Small tithe . > . - - 4. 58 

How payable - - - - 58 

FOREST LAND, 

When in the hands of the king • - 121 

Though within a parish - - - id* 
When in the hands of king's lessee or feoffee - id. 

When disforested - - - - id. 

May be by prescription tithe-free, when - 154? 

FORFEITURES, 

On Stat. 2 & 3 Edw. VI. to be paid to the party 

interested - * - - 31 

FRAUD . - - 35.36.37 

FREEHOLD^ 

Things, parcel of, not tithable • -123 

FRUIT, 

Predial tithe - - - - 1 
Small tithe - - - 4L 64 
When wild, and left under the tree - - 64 

FRUIT TREES, 

When growing in fields, orchards, &c. « 83 

When tithable - - - id. 

FUEL, 

Burnt in the house - - - - 79 

FURZE, 

Tithe of - - - - 82 

G 

GARDEN - - . - * 3 

GEESE, 

Small mixed tithe - - - 88 

How tithable - i^- 

GERMINS, 

Of trees - '^ r: 'y 78 
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GLEBE, Page 

Definition of - - ^ 26 

Tithe of as between rector ftnd vicar - * id. 

When in a parish different to that in which the 
church is - - - « ^ 

When sown with corn, &c. and incumbent diet - id. 

Tithe of when parson dies - - - 28 

GOOSEBERRIES, 

Small tithes - . - •* 62 

GRAPES, 

Whether tithable or not - - e4!.66 

GRASS - . . - - 1 

GRAVEL, 

Not tithable - - - - ]23 

GREAT TITHES, 

According to their nature - - 2. 5 

GROIS BOIS, 

What wood is - - •76,79 

GROSS, 

Of commons in - - ^ SO 

H 

HARLEIAN COLLECTION, 

Copy of Domesday Book in - • 248 
HAWKS, 

Not tithable - • - - 107 
HAY, 

Predial tithe - - - - 1 

Qreat tithe - - - - - 2 

Tithable in those cocks into which it is first made 

after cutting and tedding - - 59 

But not in the swath - - - id. 

Must be raked before put into cocks. - - 60 
HEADLANDS, 

Definition of - - - ^ 120 

Exempt from tithe by custom * • id. 
HEARTHPENNY, 

Paid in many places - - • 81 
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HEATH, 


P8g« 


Tithe of 


* 82 


HEMP, 




Predial tithe ... 


- 1 


Small tithe • « 4 


- 58 


Payable by five shillings per acre * 


A id. 


HENS, 




Small mixed tithe 


. 88 


How tithable - , - 


. id. 


HERBAGE, 




Grant of not alone sufficient to give agistment 


- 54< 


HERBS, 




Predial tithes - - 


1 


Sihall tithes - - • ^ 


k 61. 62 


How tithable . . 


• 62 


HOLLY, 




Titnber by custom 


- 77 


HONEY, 




Tithable 


. 107 


HOPS, 




Small tithe - . 


- ,4 


Pi^dial tithe 


* 61 


Tithable by taking the tenth measure 


- 67 


After they are picked - • ^ 


67-68 


No custom can vary the rule 


^ id. 


HOP POLES, 




Most probably not tithable 


- 68 


The reason why they are not tithable 


• 69 


HORSECHESNUT, 




Timber by custom 


- 77 


HOSPITALERS, 




History of the order of - - 


• 131 


Were called Knights of St. John of Jerusalem 


- id. 


Settled at Rhodes 


- id. 


Then at Malta - - - 


. id. 


Called Knights of Malta 


. id. 


HOTHOUSE PLANTS, 


. 


Arguments relative to their being tithable or not 64 


Most probably tithable 


- 66 
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Not tithable 


- 


- 107 


Unless by custom 


- 


. id. 


HOUSES, 






In general not tithable 


- 


- 121 


' How affected by custom 


- 


- id. 


In London 


• 


281.305 


I 

IMPROPRIATIONS, 






When so called 


- 


. d 


How many in England 


- 


• id. 


IMPROPRIATOR, 






Must maintain priest where vicarage 


not endowed 18 


Difference between and rector 


- 


• 18. 19 


May have a portion of tithes 


- 


. 25 


How he must derive title 


1 


- 212.229 



INCREASE, 

As often as there is, so often a tithe due - 48 

INDUCTION, 

Need not be proved in equity • • 311 
Fifteen years' possession prima facie evidence of 227 

INQUISITIONS, 

Of office admissible in evidence ' • 257 
When taken under seal of Exchequer « • lb. 

Post mortem - - - - 258 
Where they are to be found - - 258. 259 

When the commission must be produced - 261 

INSTITUTION, 

Need not be proved in equity - - 211 

IRON MILL, 

Not tithable - - - - 99 

IRON ORE, 

Not tithable - - - - . 12S 

Due by custom - - - .id. 

ISSUES, 

Directed to satisfy the conscience of the court 240 

Granted to a rector suing ' - » • 241 

Not extended to vicars • • * id. 
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ISSUES -- continuedy Page 
In questions between rectors and yicars • 24*1 
Granted in uncertain matters, where facts are dis- 
puted - • - - U2 

J 

JUDGMENT, 

Former evidence ... 262 

When conclusive and otherwise - - 263 

At law no estoppel in equity - • 265 

JURY, 

To decide in general between rector and vicar - 18 

When damages assessed by * - 33 . 

Farm modus, triable by • - - 185 

L 

LAMBS, 

Small mixed tithe - - - 85 

When the right to their tithe accrues - • id. 

If only one the tenth of its value due - - 86 

When tithable by custom - - - id. 

How payable - . - - - 87 

When produced in parish where mother not usually 

fed . . - - 88 

LEAD MILLS, 

Not tithable * - v - 99 . 

LEAD MINES, 

Not tithable • - - - 123 

Due by custom - - - - id. 

LEAD ORE, 

Not tithable • - - - id. 

Due by custom - - - id. 

LEASES, 

Power of making, given by 5 Geo. III. • - 190 

Effects of 32 Hen. Vin. - . - id. 

Effecte of 1 Eliz. * - - 192 

What archbishops ai\d bishops may ttake * 193 

Concurrent leases - - • 194 
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What deaiis and diaptet*^ prtiten d i ri ea, itc. wkj 

make .... 194.195 

What paraoDs and vicars may make - id* 

On leases for lives, what actions may be brought 197 
Must be by deed - - . - id. 

Covenant in lease for years runs with tithes 198» 19$ 
LEOTSHOT, 

A certain quantity of wax - - - 103 

When payable • - - - id. 

LILY FLOWERS, 

Small predial tithes - - - - 62 

How payable - - - - id. 

LICENCES, 

From the Pope ... 257 

Admissible in evidence - . « id* 

UME TREES, 

Timber by custom - - - 77 

LIME, 

Nottithable - - ^ - - 12S 

Due by custom - - .• id. 

LIMITATIONS, 

Statute of, cannot be pleaded - - 213. 231 

LONDON, 

Original provisions for the clergy in - •• 979 

.Increased by Arundel, Archbishop of (Japk^lHUj 280 
Statute STHen.VIII. relative. to houses in * 2dl 

Rate how assessed . - ... « 288 

Where there has been a custom - - 289 

An entire exemption cannot.be claimed •# 290 

When rate to be estimated on the .vaiua . •^ 2{M^ 293 
Statute 22 & 23 Car. 11. - - - 29( 

Statute 44 Gfo. UL a 89. - - 295 

Rate tithes paid besides glebes, perquisitesr ^o« . 299 
Transcripts by assessors - • ^306 

ImproprialoM to pajF what diey have baeaacai*^ 
tomed - ^ » mr - 301 
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Powers of 119 & 88 Car. IL vestM in die LofA 

Mayor, &c. -. - - - S04 

Power of ecclesiastical court in tttlie catites ia ^ 238 
Power of courts in WestaiiiatBr HaU g/ftu tilh6 
causes in ^ • « » id. 

LUCERN, 

Tithable as hay » * -60 

Wlien cut green - a id. 

And given for fodder - - - 01 
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Lord of - • 


^ 22 


MALLARDS, 




Not tithable 


> 107 


Though taken in a tieel^ ^ • 


*' id. 


Unieei due bif coltem • <. 


^ id. 


MARL, 


 


Not tithable - - « 


i 128 


Due by coitom > •• 


' ^ ' id. 


MARSHES, 




Lyibg in an unknown parish ^^ 


i 119 


Where tithable * * * 


* id. 


MELONS, 




WKetMr lithdUe or tot «- > 


f^. 66 


MILK, 




Small mixed tithe * * 


^ !e. 89 


How {Mtyiible * •• » 


^ idJ 


Where there is a custom in the parish * 


. 90 


Where cowafed in one parish and lifilked 


itk 


{mother - - * * 


- 91 


MILLS, 




Pekvotia! tithe - - - * 


4 2 


When erected on glebe bud « 


. 26 


How far predial — how far-personal tMie 


• 97 


Ancient mills not tithable 


* id. 


Ancient mills rebuilt - -• 


• 98 


y 2 
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MILLS — continued, Page 

When occasionally used for other purposes than 

grinding com - - - - 98 

When used in a manufactory - - 99 

What mills alone tithable • - -id. 

Of the mill having been accustomed to pay tithe id. 
To whom and when due - - . - 100 

I Of the reducing expences - - - id. 

Miller need not state price, but quantity sold • 101 

MINT, 

Small tithe - - . - 62 

MIXED TITHES, 

Definition of - - • -2 

Small tithe - • - - 4 

MODUS DECIMANDI, 

Definition of - - - 151. 161. 162 

Deed need not here be produced - - id. 

The several requisites necessary to make a good 

modus ..... 163 

Must ]fe certain - *. * - 164< 

What illegal from uncertainty with reference to 

description .... 165. 168 

What sufficient certidnty in modus - 168. 170 

. . Must be beneficial to tithe owner - - id. 
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Must be different from thing compounded for - 171 
But rule only holds where things are payable of 

common right .... 172 

And not rendered in any ulterior state • - id. 
Must not be a payment for one thing in discharge 

of another « . • - 174 

Recompence must be in its nature as durable as 

tithe discharged by it - . 175. 176 

Must not be too large . . - 177 

What not too large « . . 178.179 

Duty of jury in estimating . - - 187 

How discharged - - - -id. 

Non-pajrment of the consideration - - 188 

Where pleaded . . • - 214 
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MODUS DECIM ANDI — continued, Page 

In describing what certainty sufficient - - 215 

If proved different from what it is laid, no issue 
granted ' - - - . 24.5 

MONASTERY LANDS, 

Not above yearly value, &c, dissolved - - 124 

All houses of 200/. per annum not dissolved - id. 

Some dissolved by 31 Hen. VIII. - - 126 

Lands in spiritual hands discharged by four ways 
at time of dissolution - - . 12$ 

MONASTERIES, 

Lands which came to the crown by the dissolu- 
tion of 7 - - - 2S 

Where lands belonging to, have been held tithe- 
free since dissolution - . 140. 141 

And titles of discharge now lost - - id. . 

Lands belonging to, how proved - - id* 

Number suppressed - - -142 

Of which twenty-eight had abbots - - id. 

Who had a seat in parliament • -id. 

Value of all - - • - id. 

Catalogue of - • - 148. 150 



N 

NOBLES, 

Where damages do not exceed twenty - 3S 

NONwffi: ROLLS, 

What they were - - - 250.251 

What commissioners were appointed for - id. 

In the inquisitions the value of the ninths stated id. 
Original roll kept in the Exchequer - - id. 

Constantly used in tithe cases - - 252 

NONPAYMENT OF TITHES, 

Not alone sufficient to exempt lands 19. 156. 157 

NOTICE OF SETTING OUT TITHES, 

Required by ecclesiastical court - - 34 

Not necessary at common law «• r id. 

y 3 



II6 imm^ 

JSpTieE OF SETTIJIQ OUT TI^HW^roawrtlMiipli 
Where cu8to«DHry« »ber^ tl)9 taw of Ih^ Iwd • S5 

' Aq bpufi't qptic« iqfuAintAt « - id. 

IJURSERY GROUNDS, 

Plants growing in - - • - 84 



o 

OAK, 

Great wood in all cpunties - - 76 

ONIONS, 

ORCHARDS, 

Most orders formeclj^ dJ9(;l)Qu^ 9f t>th^ ' ^^^ 

Three diticharged pr^W <* - ^30* 132 

For what purpose? forpned j «. • 131 

Particulars of each •> « «• id. 

Of persons claiming 4U$llW8!^ }ff - « 133 

Of the king and his (enants - * 134 



PAPER MILL, 

Not tithable - - - ' ^ 

PARISHES, 

Origin of - - - ^ 3 

P^RWAMENTARY SURVEY, 

When taken - - . - - 255 

Copies where deposited r - - id. 

Accuracy and weight ... 355, 256 

f -^ROC HI AL MODUS, 

Definition qf - - - - Ifi^ 

PARSLEY, 

Predial small ti^ie - - - 6(2 

PARSON, 

Definition of - - • • . 9 



inq:@¥. ^ 



PARTRIDGES, 


Faff 


Not tithable • • . 

k 1 * 


r 107 


Thougti tame and kept iQ plac^ encliifted 


« id. 


Unless due by custom 


id. 


PATENT ROLLS, 




Kept in the Tower 


. 248 


What they contain 


• 249 


PEAS, 




Great tithes - - • 


2 


Predial tithes 


• 69 


Manner of cultivating does not affect them 


- id. 


Formerly garbed or bound ii\ sheares 


2 


Of the nature of all other kind of grain 


- ea 


Wh^ applied tp the sustenance of occi^if^ 


- 70 


How payable - - 


r 72 


Must be collected into cocks 

•  • 


. 7S 


P?ARS, 




Small predial tithe 


- 6? 


How tithable - - - 


- id. 


PENALTY, 




On statute 2 & 3 Ed. YL - 


- SI 


Confined to particular tithes 


- 32 


Saved by parol agreement 


- m 


PERCEPTION OF TITHES, 




Although negatived by endowment 


- 15 


PERSONAL TITHES, 




Definition of - - - 


. 2f. ds 


Small tithes ... 


4 


Payable by stat. 2 & 3 Edw. VI. 


. 9S 


Proofs necessary in claiming tl^em 


- id. 


Labourers and servants exempt 


- id. 


Power of the ordinary relative to ^hem 


- 94 


For what things payable 


^ id. 


PHEASANTS, 




Not tithable - • - 


. 107 


Unless due by custpin 


id. 


PIGS, 




Small mixed tithes - • 


• 2 


Y 4 





r- 



Sh: INDEX, 



FIGS — continued^ Page 

When tithable . - • - 85 

When the right to the tithe accrues, how payable id. 

To whom due • . - - 87 

When produced in parish where mother not 

usually fed - - • • 88 
PIGEONS, 

Small mixed tithe - - -id. 

When tithable - . • - id. 

When used in the family of occiqpier • • id. 
PINE APPLE, 

Whether tithable or not - "- - 64. 66 
PLAINTIFF, 

Proceedings on part of, on stat, 2 A: 8 Edw. VI. 

need not make special title to the tithes • 226 

But allege generally what he is - - id^ 

And the Afferent kinds of grain carried away - 227 
PLANTS, 

Predial smaU tithes - • - 62 
PLOUGH ALMS, 

Penny for every plough in the parish - - 102 

When payable - - - - id. 
PLUMS, 

Small predial tithe - - - 62 

How tithable - - • . id. 
POPE NICHOLAS'S TAXATION, 

Where kept - - - 24f9 

When began and finidied » - - id. 

What taxes regulated by it - • • id. 

What statutes of colleges - - - id. 

Estimate low - - • - 250 

Tpcation of Ireland • •• • id. 
POPE'S BULL, 

Grant of pope good discbarge of payment of 

tithes • • . . 127 

Xands exempted by bull at time of dissolution 

now exempt - - ^ -id. 

Admissible in evidence ^ • • 257 



INDEX.' 



MS 



POPE'S BULL — continued, Page 

An exemplification under bishop's seal good 
evidence of - , . 127.257 



Why so called ' - 

PORTIONS OF TITHES, 

Origin of - 

In whom settled 

In what manner claimed 

Distinct from the rectory 
POSSESSION, 

Every thing to be presumed in favour of 
POTATOES, 

Small tithe 

Predial tithe ... 

How set forth 

When drawn to feed cattle 



. 128 

. 22 

. 23 

id. 

* 24f 

. ' 17 

- 61 

62.68 

id« 



When cultivated on land which has yielded com 



that year 

PREDIAL TITHES, 

Definition of - - • 

PREMONSTRATERSES, 

History of the order of - • 

PRESCRIPTION, 

Forty years makes in the ecclesiastical court 

Can only be by spiritual corporations 

Evidence of land having never paid tithes sufficient 

to prove prescription 
Difference between it and custom 
In non decimando 

Definition of - - - 

Laymen cannot prescribe in non decimando 
All spiritual persons may prescribe 
Exceptions to the rule against laymen 

1. The king, his fiEtrmers, and lessees 
But privilege does not extend to his feofiee 

2. Tenants and copyholders under spiritual per 

song 

3. Counties and hundreds cannot prescribe 



- 63.64 



131 

32 
129 

130 

id. 
151 

id. 
152 

id. 
153 

id. 
154 

155 

id. 



BftOHIBITIONS, . F^ 

Siiiti in ipiritu^ pourt cbepked by Ailm - ^^ 

What grounds of • « . id. 

Mode, of proceedings in . ^ » 222 

PRIVILEGE, 

Of tithe-owner in drying and making his tithe r 37 

Q 

QUANTITY OF TITHES, 

Does not make great or small - • 4» 4( 

Corn to be cut at one time ? r 56 
QUAKERS, 

Suits for tithes before justices of the pe%Qp 2S7« 239 
QUARRIES, 

Nottithable - - * r 123 

n 

MAKINGS, 

Of hay . - • * r ^ 

Not due when com gathered into shea^^ i 122 

When involuntarily lefl ^ r r U* 
EANKNESS OF MODUS, 

Question of fact - . « • ifQ 

By whom iriaUa ... . id. 

Only evidenv;^ «« tO tbe im i\ \ f jpq yi n U | y ^ the 

pajAent '* *i - - 182 

Right of court of equity to dec^ v^^qv^t i.pter- 

vention of jury ».. - - - 183 
RAPE SEED, 

Small tithe - - ? 4 
8BCT0R, 

Entitled to all the t^hes i^ U^ p^r^lh' - - 11 

Unless vicar prp^^^^^ ^^ ^dowmept - -.id. 

Epjoyment by hii^ pf wticUi* wiitl^io ^e vice's 

. endowment not ^e 8ufficig;it - - 15 

Wbeje h9 hm recm/ed ^m^ ^f the eimaU t^^o^ •. 17 

Entitled to an issue when suing - . 241 

Deceased* buKilpi ef» a dnry fw jbte in eyideoG^ - 271 



IXBBX. 






J^j^TOR — continued^ 

Book cannot be proved vWk yi|Of km 
equity - - - 

IIPOTS, 

Predial small tithes 

A small tithe - * 



" 91% 

n n 

- 68 



SAFFRQN, . 

Small tithe 

Predial titlie - * 

Comes under the class of minuto i^ok^ 
SAGE, 

Predial small tithe 
SALMON, 

Payable by custom in kind 
SAND PITS, 

Npt tithable ... 

Due by custopi - - v 

§iPEDS, 

Small tithes 

When payable f . t t 

SEQUESTRATOR, 

SHEAF, 

Of corn - T • 

I^PEEP, 

Agistment of 7 - 

SPOOTS, 

Of trees - - - - 

SLATE QUARRIES, 

Not tithable 

Due by custom • ^ 

SWAW- TITHES, 

According to their nature 
Enumeratipn of 



4 
58 
id. 

61 



m id. 

« 64 

t 210 

t 55 

- 77 

T 181 

,r id. 

r 3.8 

4 



INDEX. 

SMOKE PENNY, Page 

Pftyable in many places - ' - 81 

SNUFF, 

Mill not tithable - - -99 

SPIRITUAL COURT, 

Jurisdiction of ... 205 

ST. JOHN OF JERUSALEM, 

Knights of - - - 131 

Lands belonging to the priory of - - 135 

Do not pay tithes by reason of word piivil^^es - 136 

STATUTE, 

Disabling statutes - . - 12 

Restraining statutes - - - 23 

Remedies by action, 2 & S Edw. VI. - - 195 

STEWARD, 

Old books of evidence - - - 274 

STIPENDIARY CURATES,* 

Support of - - - - - 20 

STONE, 

Not tithable - - - 1^ 

May be by custom - - - - id. 

STUBBLE, 

When fed on, not tithable - - -106 

SUBSEQUENT USE, 

Cannot alter the tithable quality of an article 7l.79.80.81 

SUBSTANCE OF THE EARTH, 

Thmgs of, not tithable - - - 123 

But may be by custom - • . id. 

SUCCESSOR OF PARSON, 

What entitled to - - - 28 



TARES, 

Tithable as hay - - - - 60 

When cut green - - - 60. 61 

TEAL, 

Not tithable - - - - 107 

Though taken in a decoy - - - id. 

But due by custom r • - idt 



INDEX, 






27 



TEAZELS, 'pBge 

Small tithe - . • 4 

TEMPLARS, 

History of the order of - - -131 

TERRIERS, 

Ecclesiastical, what they are - - 268 

Where kept - - - - id. 

The three legitimate repositories - ^ id. 

Are of the highest order of evidence . - 269 

Rule of custody sometimes relaxed • • id. 

By whom they must be signed - - 270 

Imperfect often admitted in evidence - 271 

TESTAMENTS, 

Of incumbents ... « 

THYME, 

Small tithe . . •. 

TILES, 

Not tithable - 

Due by custom 
TIN MILL, 

Not tithable - • - • - 

TIN MINES, 

Not tithable - - - - 

Due by custom . - - 

TITHES, 

Definition of - - • 

Predial — mixed — personal - -^ 

Great and small - - •« 

According to their naturei without reference to 
quantity - . » - 

Original payment of • - - 

Quadripartite division 

Payable in the parish in which they arise 

All persons obliged to set out 

To be set forth and severed in presence of tithe- 
owner - • * • 

Who must have an opportunity of seeing them • 

Of the time and manner of ietting them out 

Of the privilege of making * - ' 



12S 
id. 

99 

123 
id. 

1 
1.2 

id. 

8 

5 

id. 

80 

30. 31 

36 

 id. 

. 37 



IKDEZ. 



TITHES — continued, 

When suffered to remain on the land « 37 

Arise de die in diem • • -^ tt 
Where land has been tithe-fVee ftince the di88ola<> 

tion of monasteries - <- » 140* 141 

Non-payment of . - * 156. 157 

Recovery of under ten pounds value SSI. 232. 236 

TOBACCO, 

Small tithe - • • 4 

TRESPASS, 

Cannot be supported for not carrj^g away 

tithes - • « <• 225 

TRIAL, 

Where an issue directed . • • 244 

TURF, 

Nottithable - - * ^^123 

Due by custom - - -. id. 

TURNIPS, 

Small tithe - - -4.62 

Predial tithe - - -•.($! 

Mode of setting out - • ^62 

When drawn to feed cattle - -63 

Cultivated on land which has yielded cbm that 

year - * - 68. 64 

TURKIES, 

Small mixed tithe • - » 88 

When tithable • • . • • • id. 

u&v 

UNDERWOOD, 

When growing from roots on stocki of privileged 

trees - - -» *• 77 

UNITY OF POSSESSION, 

How created - - - 136 

Properly a suspension - - -137 

Its four requisites - - - id. 

Must be just • - ' ^  -^ 138 

Must be equal « . * • ' id. 

Must be free •> • » • id* 



INDEX. 

UNITY OF POSSESSION -cow/iwwerf, R^e 

Must be perpetual - - ' * 188 
Of persons claiming discharge by • - 1W« lt9 

USAGE, 

Every thing where there is no endowment - 17 

USE, 

Subsequent, not alter quality of tithe * . -' 71 

Subsequent, of wood - - - 88 

VALUE, 

Difference between that of things and land - 186 

VEGETABLES, 

Predial smaU tithes - * - 61 

How payable - - - 62 

VENUE, 

None necessary in equity . - - 214? 

VERDICT, 

In an issue - - - - 245 

Former evidence - - - 262 

When conclusive and otherwise - - 268 

VETCHES, 

Tithable as hay . - * €0 
When cut green - - 60# 61 

VICAR, 

Definition of • - « 10 

Where he proves an endowment - <* 14 

Not entitled to anr issue - - - 244 

Deceased^ boolca of, evidence • -^ 278 

VICARAGE, 

How it might be endowed - - - 10 

Derived out of the parsonage - <^ 1 1 

When not endowed - - - 18 

w 

WALNUT TREES, 

Timber by custom . - . 77 

WARRENS, 

Conies enclosed in ... 108 

WAX, 

Of bees, tit^aU^ -r - .107 



SS6 INDEX. 

WEATHER, Pag< 

. Wbere doubtful in time of tithing - - SI 
y WILD FOWL, 

Nottithable - - - 101 

Though taken in a decoj • • - id 

Unless by custom - - - - id 

WILLOWS, 

Timber by custom - - - 71 

WOOD, 

Canon made by Stratford, Arddiishop of Canter- 
bury - - . - 79 
Great wood of twenty years old exempt from tithes 74 
Definition of gros bois - •> •76 
What wood great wood - - - id, 
What made so by custom • - 71 
Appendages of trees, privileged with trees them« 

selves - - - - id, 
Shoots and underwoods growing out of the roots 

or stocks of privileged trees • • id, 
When used on the premises - • 78. SI 

Manner of setting out • - « 84 

WOOL, 

Small mixed tithe - ' - 2. 91 

Shorn in one parish agisted in another - 48 

Payable when clipped - • - 92 

Either in fleece or by the pound - * id. 
Where sheep removed from one parish to another 

before shearing-time - • - id. 

WRITING, 

Must be proved, if parties dead ^ - 27£ 

Comparison of, entitled to no weight - * 276 



TH£ END. 
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